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The Negotiable Instru- 
ments Law has not 
made the same extent of progress in 
new states, the present year, as in 
previous years, only one state, Ken- 
tucky, having adopted it during 
1904, so far as we know. But it 
must be remembered that 1904 is 
an off year, so to speak, in the way 
of legislative sessions. A majority 
of the state legislatures meet only 
biennially, and generally in the odd 
numbered years. At anumber of the 
bankers’ conventions already held dur- 
ing the present year, resolutions have 
been adopted urging the passage of 
this law upon the respective legisla- 
tures and the year 1905 will probably 
Witness the adoption of this law in 
several more states. 
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The way in which officers 
of corporations sign the 
corporate name to notes 
and other commercial paper is often 
important in determining whether 
the paper is a corporate obligation 
or the individual obligation of the 
signing officer. Cases are very fre- 
quent in many states wherein the 
question of individual or corporate 
obligation, arising from the form of 
signature, is litigated, and the rules 
established are not entirely uniform. 
A case which we publish in this num- 
ber involved a promissory note exe- 
cuted in Illinois, reading: ‘we prom- 
ise to pay,” and signed 
“William S. Reed 
Prest. Mt. Carmel 
Light & Water Co.” 


to which was affixed the seal of the 
corporation. Reed was sued individ- 
ually upon this note and the lower 
court gave judgment for the payees 
on the theory that it was his individ- 
ual obligation. The supreme court 
of Illinois holds that while this theory 
would hold good had there been no 
seal attached, the affixing of the seal 
made the note, prima facie, a cor- 
porate obligation, and the burden 
was on the payees to allege and 
prove an individual promise of Reed. 

The banker in every state should 
know the law of his own state, at 
least, upon the legal effect of the 
various forms of signatures by cor- 
poration officials, as creating cor- 
porate or individual obligations. This 
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is one of the necessities to safe deal- 
ing; and it would be very beneficial 
if the rules of construction in such 
cases could be simplified, by being 
made uniform in all the states. The 
Negotiable Instruments Law does 
not go to this extent. 


Unsettled questions con- 
cerning certified checks are 
constantly coming before 
the courts for settlement. The New 
York court of appeals passes upon 
one of these questions in a case pub- 
lished in this number; and the main 
proposition declared is this: A bank 
must pay its certified check to the 
holder, although the check has not 
been indorsed by the payee, where it 
is shown that the drawer issued the 
check to the payee for value, and 
that the payee transferred the check 
to the holder for value, though omit- 
ting to indorse it. 

The rule is that a negotiable in- 
strument payable to order may be 
transferred without indorsement, the 
effect in such case being to give the 
transferee the same, but no greater, 
rights than those of the transferor; 
and in a case where the transferor 
could not enforce payment, by rea- 
son of equities, the transferee can- 
not. But where the transferor is a 
holder for value and has a good, 
enforceable, title, a transferee for 
value acquires the same right and 
title; if the check is uncertified, the 
drawer must pay it; if certified, the 
bank must pay it to him. 

In allsuch cases, however, the bank 
does not want to take the risk of 
correctly determining as to equities 
between rival claimants, and its best 
policy is to pay the money represent- 
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ed by such a check into court, as 
soon as possible, and let the coritest. 
ing parties litigate as to their res. 
pective rights. 


In the vast interstate 
commerce of the country, 
the banks assist by the 
purchase and collection 
of drafts drawn for the price of ship- 
ped goods, to which are attached 
bills of lading representing the goods, 
which are held by the bank as secu- 
rity for the payment of the draft. 
Many questions from time to time 
come up and are submitted to the 
courts, growing out of this distinc. 
tive branch of the banking business. 
Among others, the question of the 
liability of a bank, as warrantor of 
the quality of defective or damaged 
goods, delivered to a consignee upon 
his payment of the draft, has been 
threshed out in several states in the 
last four or five years, and with but 
one or two exceptions, decided in 
favor of the non-liability of the bank. 
In this number we publish an ex- 
haustive opinion by a Texas court 
dealing with another phase of the 
subject: the liability of a terminal 
carrier of goods, represented by a 
bill of lading held by a bank, where 
the carrier misdelivers the goods 
without the production and surrend- 
er of the bill of lading. This case is 
a very instructive one on the gen- 
eral subject, as many authorities are 
cited. It supports the validity of a 
bill of lading as representing title to 
the property, shows that the carrier 
takes the risk of delivering the goods 
to the person entitled to them under 
the bill of lading, that this risk is 
assumed by successive carriers, and 
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declares inadmissible, evidence that 
according to rules, usages and cus- 
toms of all railway companies, 
“open’’ bills of lading, such as in- 
volved in the case, are considered as 
authorizing delivery by the carrier 
without production or surrender of 
the bill of lading. 

The result of the case is to protect 
a bank, which purchased a draft 
secured by bill of lading reciting re- 
ceipt of goods from the S. Company, 
that the goods were to be delivered 
“to —, his or their assigns,”’ and 
containing in the margin the name 
and address of the consignee, where 
the goods were delivered by the rail- 
road to the consignee named in the 
margin, without production and sur- 
render of the bill of Iading. Such a 
bill is construed as one to shipper’s 
order, and the fact that the con- 
signees name was written in the 
margin and not in the blank in the 
bill, to clearly show that the goods 
were to be delivered to the assigns 
of the S. Company. 


The subject of bank taxa- 
tion in its various phases 
has, in recent years, come 
into prominence before the conven- 
tions of bankers in many states, ow- 
ing to the fact that under the differ- 
ent state systems the taxes paid by 
bankers are disproportionately high 
and because there is much inequality 
and unfair discrimination in the taxa- 
tion of different banks. In the state 
of New York, as many of our read- 
ers know, this subject was agitated 
at successive meetings of the state 
bankers’ association, finally resulting 
in the enactment of a new tax law 
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in 1901, providing a more just and 
equitable system of taxation. Now, 
in the state of New York, there is a 
uniform tax on the banks and trust 
companies of one per cent. based on 
capital, surplus and undivided pro- 
fits which, while over-proportionate to 
that paid by other personal property, 
is nevertheless a great improvement 
over the former system. Each of a 
number of the states has its own 
peculiar conditions in the matter of 
bank taxation, but underlying them 
all is the same general feature of 
excessive and unequal taxation of 
banks as compared with other sub- 
jects of taxation. 

It will be of interest to refer brief- 
ly to the situation as it now exists 
in several of the states, as disclosed 
at the recent bankers’ conventions, 
to see the particular cause of com- 
plaint in each and what steps are 
being taken, cr proposed, towards 
an improved system. 

In the state of Kansas, Hon. P. 
W. Goebel of Louisburg, said at the 
recent convention of Kansas bank- 
ers: ‘‘Probably the most important 
of the matters of needed legislation 
is a revision of our present laws re- 
lating to taxation. We all recognize 
that our present system is crude and 
does not distribute the burdens of 
taxation equitably. There is some- 
thing radically wrong in our law, or 
its application, when realestate or per- 
sonal property is assessed at 25 per 
cent. of its real value in some counties 
and 50 per cent. in othercounties, and 
when the constitutional exemption 
of $200 really amounts to an exemp- 
tion of from $600 to $1,000; 
when almost all mortgages held by 
residents are assessed in one county 
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and not 10 per cent. in other coun- 
ties. There were many excellent feat- 
ures in the tax bill before the last 
legislature, but some of its provis- 
ions were so drastic that its passage 
would have been a mistake. With 
some of these provisions eliminated 
and some few added, the bill would, 
I think, be a great improvement on 
our present law.” The President of 
the Association, G. W. McKnight, 
also said: “It is conceded by all 
that the present plan of taxation is 
crude and unequal in its operation 
and should be superseded by a more 
scientific and effective method of 
property taxation.” Mr. McKnight 
gave it as his opinion that notes 
and other evidences of indebtedness 
should not be taxed, because that 
is double taxation, and further that 
money should be exempt from taxa- 
tion. He said: ‘‘Money is so fugi- 
tive in its character, that no matter 
how stringent the law may be that 
provides for its taxation, it will 
largely escape because the owner can 
easily and surely will conceal it, or 
remove it from the state before it 
can be listed by the assessor. The 
inestimable advantage that would 
result from the removal of all neces- 
sity or desire upon the part of the 
people to withdraw their money from 
the ordinary business channels upon 
the approach of the tax gatherer, 
would compensate many times over 
to the business interests of the state 
for any loss of revenue that would 
arise from failure to tax the com- 
paratively small amount of money 
that the assessor would be able to 
reach. But apart from the difficulty 
of reaching money for taxation, the 
strongest reason for exempting it 
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lies in the fact that plenty of r. 
money is a basis of good time: 
instead of passing stringent 
that would tend to drive out 
money that is already here, let us 
boldly advertise to the world ‘at 
money is exempt from taxation in 
the state of Kansas, with the sure 
and certain result, that in its etiorts 
to escape from surrounding states 
that were endeavoring by stringent 
laws to tax and to hamper it, money 
would flow into Kansas as freely and 
as naturally as water runs down 
hill * * * I am aware the 
present time that the people at large 
will not approve of my theory upon 
this subject, but [ believe if they 
could be persuaded to try it they 
would find the result to be eminent- 
ly satisfactory.” 

In Missouri, President Calfee, in his 
annual address before the state bank- 
ers’ convention, said: p 

“‘The most important work which 
we have had under consideration 
during the past year has been an 
effort to secure a proper adjustment 
of the assessment of bank capital. 
The banks of Missouri have realized 
for many years that the assessment 
of bank capital, in comparison with 
other property in the State, has been 
excessive and unreasonably high. 
Land and personal property is usu- 
ally assessed at from thirty to fifty 
per cent. of its actual value, while 
the rate on bank capital has been 
from seventy to one hundred per 
cent. 

“Yourtaxation committee has made 
a strong effort to secure a reduction 
in rate of assessment and it gives 
me pleasure to inform you that the 
rate this year has been reduced to 
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sixty per cent. of total capital and 
surp 

“Tle rate of assessment last year 
was scventy per cent. and the re- 
duction in rate this year will result 
in a saving to the members of the 
association of one-seventh of taxes 
paid last year. It is to be hoped 
that next year we may be able to 
have the rate reduced to fifty per 
cent., which will then be higher than 
the assessment on any other class of 
property. 

“The work of the taxation commit- 
teeduring the past year has probably 
been of more practical benefit to mem- 
bers than anything the association 
has accomplished in recent years.” 

The secretary of the Association, 
W. F. Keyser, also said: 

“A vigorous effort was made this 
year by the taxation committee to 
secure a much deserved reduction in 


the rate of assessment on bank capi- 


tal and surplus. By constant and 
intelligent efforts and with the aid 
of Judge W. M. Williams, of Boon. 
ville, as counsel, our committee suc- 
ceeded in having the basis of assess- 
ment reduced from 70 per cent to 
60 per cent. In this one act, the as- 
sociation has saved to the banks of 
Missouri approximately $250,000 on 
their taxes for the year, and has 
accomplished a result that could not 
have been accomplished through any 
other source.”’ 

In West Virginia, President Archer 
in his annual address to the Bank- 
ers Association said: ‘‘The principal 
matter that has occupied the atten- 
tion of your officers during the past 
year has been the question of taxa- 
tion. Ashas been repeatedly stated, 
the bankers of this state do not 
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wish to evade the payment of their 
just and equitable portion of taxes. 
It has well been said that the banks, 
by reason of the publicity given 
their business, are peculiarly vulner- 
able to assessment and taxation, as 
well as to criticism on the part of 
those who think the banks do not 
pay their proper share of taxes. It 
has been contended, and figures have 
been submitted to show, that the 
banks pay more taxes in proportion 
to their taxable worth, than any 
other interest in the state. * * * 
The laws in force in New York and 
Pennsylvania for the taxation of 
banks have appealed most strongly 
to the bankers of this state.”” The 
President read a letterfrom Governor 
White, in which he said: 

“Tl have been all along of the opin- 
ion that a constitutional amendment 
which would enable us to tax banks 
in this state on the same lines fol- 
lowed in the state of New York is 
the best solution of the vexed prob- 
lem. I would personally favor a con- 
stitutional amendment which would 
admit classification. Banks are in 
a very unpleasant situation as it is 
now, and the publicity of their busi- 
ness subjects them to much criticism 
as to returns for taxation. The sub- 
ject of taxation being up in the pub- 
lic mind, it seems to me wise to press 
for a constitutional amendment or 
some action which will give the bank- 
ing business a uniform and equitable 
system of taxation, and not favor 
the private money lender and the 
owners of intangible personal prop- 
erty who escape nearly all taxation 
now, while banks have to bear the 
brunt of the taxation criticism.” 

The subject also came uy at the 
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recent convention of the Virginia 
Bankers’ Association and was much 
discussed. Mr. H.E. Jones of Bristol 
said : 

“We are assessed arbitrarily, and 
taxed on a valuation by dividing the 
total of our surplus, undivided pro- 
fits and capital, by the number of 
shares of the bank; thus arbitrarily 
fixing the rate of taxation. In most 
states the shares are taxed in the 
Same manner, but the real estate is 
deducted, and the taxation is ap- 
plied on the basis of forty to seventy- 
five per cent. of the valuation thus 
found. I have communications from 
some twelve to fifteen states, and the 
basis of taxation averages about one- 
half to two-thirds whatitisin Virginia. 
I should Jike to see this convention 
instruct the taxation committee to 
take this matter up with the law- 
makers of the state, and endeavor 
to show them where we are unjustly 
taxed. I do not think that it is 
their intention to tax us in this man- 
ner, but in fact I do not believe that 
they understand that the banks are 
unduly taxed in proportion to the 
capital employed.” ‘ 

The sentiment developed at the 
Convention was that the taxation 
committee, during the next year, 
communicate with the banks of the 
state, gather information and find 
out how the bankers stand upon the 
subject, and make a report to the 
next convention. 

From the above it is seen that 
the subject of bank taxation is a 
live issue in several states at the 
present time, and the outlook is that 
the movement for reform will grow 
and develop until there is established 
in every state a just system of taxa- 
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tion which will bear no more h:avi- 
ly on the bankers than upon other 
classes of citizens. 


The foreign commerce of 
the United States in the 
fiscal year 1904 is the 
largest in its history; the exports of 
manufactures are larger than in any 
preceding year, and the exports of 
domestic products exceed those of 
any other country. 

This record is just published by the 
Department of Commerce and Labor 
through its Bureau of Statistics. It 
shous, taking up the figures in de. 
tail, that the total exports during 
the year ending June 30, 1904, are 
$1,460,829,539, against $1,420, 141,- 
679 in the fiscal year 1903, an in- 
crease of $40,687,860; that the im- 
ports for the year are $990,745,084, 
against $1,025,719,237 in 1903, a 
decrease of $34,974,153; and that 
the excess of exports over imports 
is $470,084,455, against $394,422,- 
442in1903, an increase of $75,662,- 
013 in excess ofexports over imports. 

Comparing the figures of 1904 with 
those of earlier years, it may be said 
that thetotal exports are larger than 
in any preceding year except 1901, 
that the imports are greater than in 
any preceding year except 1903; and 
that the total commerce—the imports 
and exports combined—in 1904 is 
greater than that of any preceding 
year. The total commerce of the 
year amounts to $2,451,574,623, 
against $2,445,860,916 in 1903, and 
$2,310,937,156 in 1901, the years 
in which imports and exports, res- 
pectively, made higher records than 
those of 1904. 
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A PRACTICAL SERIES 


ON 


THE LAW OF BANK CHECKS. 


A course of study of the rules of law and the established customs of busi- 
ness which have grown up and now exist in the United States 
governing the issue, use and redemption of the bank check. 


II. DEFINITION AND REQUISITES OF A CHECK (Continuep). 


THE AMOUNT. 


1. Amount Must Be Definite. 
Effect of Not Specifying Amount. 
[In What Money Payable. 


4. Amount Payable In Exchange. 


——_- - > —_ -—— 


5. Conflict Between Words and Figures. 
be previous numbers we have treat- 
ed of the history and utility of 
checks; of the date; and of the 
payee. We now come to consider 
the sum payable, or amount. 


\MOUNT MUST BE DEFINITE. 


The sum payable in a check must 
be a definite amount of money. 
There is no limitation, however, 
upon the amount for which a check 
may be drawn. While the paper 
currency of the country, the govern- 
ment notes and the national bank 
notes, are restricted to certain speci- 
fied denominations, there is no legal 
restriction upon the amount for 
which a check may be issued. It 
may be drawn for the smallest sum 
which is capable of payment, one 
cent, or it may be drawn for five 
million or twenty million dollars, 


limited only by the amount to the 
credit of the drawer with the bank 
drawn upon. 


EFFECT OF NOT SPECIFYING AMOUNT. 


The amount should be specified in 
the check and not left to independ- 
ent ascertainment. Otherwise, the in- 
strument will not be a check, but 
may in certain cases be an assign- 
ment. Sometimes orders on savings 
banks are drawn “‘ Pay so and so 
the amount of my balance,” and are 
paid on presentment of the order 
and accompanying book upon cal- 
culation and ascertainment of the 
balance due. 

Suppose a depositor in a commer- 
cial bank fills out his check form: 
‘* Pay to JohnSmith full balance due 
me.”’ What is the nature of this in- 
strument? What is the duty of the 
bank concerning it? 

No litigated case involving this 
precise question has been made the 
subject of judicial decision. Certain 
decisions have been made involving 
billsor orders not specifying amounts, 
as follows : 

1. An order dated at New Orleans 
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in the form of a bill of exchange di- The drawer of this instrumen 
rected the drawee to ‘“‘please pay to held liable as upon a promi. to 
J. B. A. the full amount of money pay the market price for the -»eci- 
in your hands from the Chattanooga fied quantity of wheat, dedvcting 
Railroad Company, less fees and three cents per bushel. 
costs.”” It was accepted by the 3. An order was drawn in this 
drawee ‘“‘to be paid as soon as form: “C, please pay M for -rad- 
funds are received.” Lut the ac- ing from station 4166 to station 
ceptor afterwards refused to pay be- 4205 on the two hundred and nine- 
cause the order had been signed in ty-third mile of the Oregon “Short 
the drawer’s name, by an agent, Line Railroad, less three hundred 
without authority, and the drawer and thirty-seven dollars, and book 
repudiated it. If the instrument had account, and oblige, H.”” C made 
been a negotiable bill of exchange,the two payments on this order to M. 
acceptor would have been liable to On suit by M against C for balance 
the innocent payee. But it was held due, it was objected that the order 
not a commercial instrument, and was too indefinite in its terms, there 
the acceptor not liable. Payment of being no specific amount mentioned 
this order, the court said, was upon therein. But the court held the or- 
a condition and it was not due in der was to pay for a particular 
any event, hence it was not acom- work and the amount due for such 
mercial draft or bill of exchange.* work was a question of measurement 
The characteristics of such paper are, and calculation. C was bound to 
amongst other things, that itmust pay H at a certain rate and C «was 
be for a sum certain and payable in bound by the orderto pay the same 
any event. The amount in thiscase rate to M, as the order was an as- 
was not definite. signment to M. The order was not 
2. An instrument was drawn in indefinite to C, and he was in no 
this form : “‘ Pay A. L. for 68 bush- way harmed by the failure to specify 
els wheat in store at three cents be- the exact sum in the order.* 
low first quality wheat. L. D. 11.” These illustrations show that while 
The court said:+ ‘‘The instrument an order or promise to pay a sum, 
in question is not a bill of exchange not specified in the instrument but 
or promissory note, as thesum tobe definitely ascertainable by reference 
paid is not specified. But I think it to something outside, may be valid 
is valid as a special agreement. * * * and enforceable as a special agree- 
As to the sum to be paid, it is suf- ment or contract to pay, or an as- 
ficient to its validity, as an agree- signment, yet where the specific 
ment, that the sum can be ascer- amount is not mentioned in the in- 
tained by reference to the market strument itself, it does not fall 
price of wheat, which must control, within the category of commercial 
except so far as the parties have or negotiable paper. 
provided a_ different standard.” An order on a bank, in form of a 
~~ ¢heek, the amount of which is not 


* Agnel v. Ellis, 1 McGloin, 57. e am 
+ Lent v. Hodgman, 15 Barb. 278. *McBride v. Collins, 4 Utah, 181. 
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speci cd in the instrument, but re- 
ferrec for ascertainment to the con- 
dition of the depositor’s account is 
not, therefore, in any true sense a 
check, nor is it susceptible of circula- 
tion as commercial paper. It cannot 
be deposited for credit in a_ bank, 
nor presented through the clearing 
house, as it contains no amount 
which can be listed. It can only be 
presented to the bank over the count- 
er. Doubtless the bank would pre- 
fer to inform the depositor of his 
balance, and have him fill in the 
amount in a check in the regular 
way, for there might be some dispute 
between depositor and bank as to 
the precise amount due. But we be- 
lieve it would be held that the legal 
effect of an instrument drawn ‘‘pay 
to John Smith the full amount of 
my account”? would be an assign- 
ment by thedepositor to the payee 
of the amount due by the bank to 
the depositor, on which the bank 
would be liable to the assignee, after 
notice. 
IN WHAT MONEY PAYABLE 


A check must be payable in money 
only, and in the current money of 
the country in which it is payable. 
In the United States the amount is 
generally expressed in dollars and 
cents. If the check is made payable 
in foreign money or currency, it is 
not payable in money but in a com- 
modity; hence it is not a negotiable 
instrument, nor would the bank, in 
the absence of special agreement, be 
obliged to pay a check so drawn. 

The following instrument was held 
non-negotiable by the supreme court 
of New York in an early case*, be- 
Cause not payable in money but in 


*Thompson vy. Sloan, 23 Wend. 71. 
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acommodity,namely,Canada money : 


$2,500. 
"Buffalo, N. Y., July 8, 1836. 
Twelve months after date, we promise 
fo pay to the order of Johnson, Hodge Y 4 
Co., twenty-five hundred dollars in Can- 
ada money, at the Commercial Bank in 
Buffalo. James Sloan. 
John IWilkeson. 


The court said: ‘‘Admitting that 
the note in question imports an 
obligation to pay in gold and silver, 
current in Canada, we do not see 
on what principle we can pronounce 
it to be payable in money. It is not 
pretended that coins current in 
Canada are, therefore, so in this 
state. As gold and silver, they might 
readily be received; and so might 
the coin of any foreign country, Ger- 
many or Russia, for instance; but 
the creditor might, and in many 
cases doubtless would, refuse to re- 
ceive them, because ignorant of their 
value. In law, they are all collateral 
commodities, likeingots ordiamonds, 
which, though they might be received, 
and be in fact equivalent to money, 
are yet but goods and chattels. A 
note payable in either would, there- 
fore, be no more negotiable than if 
it were payable in cattle, or other 
specific articles. The fact of Canada 
coins being current here is not, at 
any rate, so notorious that we can 
judicially notice them as a_ univer- 
sally customary medium of payment 
in this state. * * * Norisitneces- 
sary to deny that had this note been 
made, indorsed and payable in Can- 
ada, it would have been negotiable. 
It would then on its face, have been 
payable in the current coin of the 
country where it was made. The 
objection is, that the note was made, 
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indorsed and payable here, in a for- 
eign°commodity, which the payee was 
entitled to demand specifically, and 
to reject gold and silver current in 
the United States.’’ 

It.is thus seen that where an in- 
strument calls for the payment of so 
many dollars, in money of a foreign 
country, it is not negotiable, nor 
would a bank be obliged to honor a 
non-negotiable check so payable, in 
the absence of special agreement. 

In the earlier daysof our own 
country, before all our forms or va- 
' Yieties of currency were established 
at par on the basis of gold, when 
the state banks issued bills which in 
many cases were depreciated, there 
was considerable discrimination, as 
well as conflict, among the courts, 
concerning the negotiability of an 
instrument payable in a particular 
kind of currency. For example, it 
was held in New York in 1825 that 
a promise to pay A or bearer $200 
in Pennsylvania paper currency, was 
not negotiable, not being payable 
in cash, but in something differing 
in value from cash, and it was said 
that the courts cannot know judici- 
ally, the value of the paper currency 
of other states.* ’ 

So of acheck, drawn in New Yorkin 
1838 uponabank at Vicksburg, Miss., 
calling for payment of $1,000 in cur- 
rent bank notes.+ But a note payable 
‘in bank notes current in the city of 
New York}],’’ and one payable in 
“York State bills or species,’’ was 
declared negotiable, being the same 
asif payable in lawful current money 
of the state. 

* Lieber v. Goodrich, 5 Cow. 186. 

+t Little v. Phenix Bank, 2 Hill, 425; aff'd 7 Hill. 

t Judah v. Harris, 19 Johns, 144. 

§ Keith v. Jones, 9 Johns. 120. 
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The distinction drawn by th: New 
York courts between the non-ego- 
tiability of instruments payable in 
another state in current bank notes 
Or paper currency, and the nesotia. 
bility of instruments payable in New . 
York bills or specie or in bank notes 
current in the city of New York 
went on the ground of a right to 
take judicial notice that New York 
bills, and especially bank notes cur- 
rent in the city of New York, were 
customarily considered and treated 
as equivalent to specie. On the 
other hand, notes passing current in 
other states could not be so con. 
sidered, they could not be regarded 
as money, hence instruments payable 
in such medium were not negotiable. 
Many states, however, did not go as 
far as New York in judicially recog- 
nizing as payable in money, and ne- 
gotiable, instruments payable in 
current bank notes of the state. 
Thus in Tennessee a note payable 
‘‘in current bank notes of | ennes- 
see’’ was held not to be negotiable;* 
so also in Pennsylvania, of a note, 
made and payable in that state ‘in 
notes of the chartered banks of 
Pennsylvania,’’+ and in several other 
states, similar views were held. 

The old condition of affairs wherein 
instruments calling for payment of 
the amount in some particular kind 
of current money,—notes of banks of 
this or that state, or in paper cur- 
rent in this or that state—were in 
many cases held not negotiable, be- 
cause not payable insomething recog- 
nized as money, has now happily 
passed away. Now, in this country, 
all varieties of money are uniformly 





*Childress v. Stuart, 7 Tenn. 276. 
+ McCormick v. Trotter, to Serg. and R. 94- 
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at par, and we have the Negotiable 
Instruments Law providing} that 
“the validity and negotiable charac- 
ter of an instrument are not af- 
fected by the fact that it * * * 
designates a particular kind of cur- 
rent money in which payment is to 
be made.” 

We have thus far seen that a check 
must be payable in money only, and 
in the current money of the country 
in which it is payable; that if it calls 
for payment of the amount in foreign 
money or currency, it is not payable 
in money, but in a commodity, hence 
is not negotiable, nor is the bank 
obliged to pay it in the absence of 
special agreement; and that while, 
formerly, there was considerable con- 
flict in this country, when an instru- 
ment was payable in a particular 
kind of current funds, as to whether 
it was, or was not, payable in money 
and negotiable, owing to the fact 
that at a certain period of our cur- 
rency history, there were more than 
40 kinds of paper currency of differ- 
ent values, now, the currency being 
of uniform value, an instrument pro- 
viding for payment in a particular 
kind of current money, is payable in 
money and is negotiable. 

But it would seem that a distinc- 
tion is to be noted between an in- 
strument providing for payment of 
so many dollars in foreign money, 
and an instrument expressedin terms 
of foreign money; that is to say, 
between a check on an American 
bank calling for payment of “$1,000 
in English money,” and one reading: 
“Pay to the order of A, two hun- 
dred pounds” etc. In the latter 
Case, it would appear that the in- 


; Sec. 25, N. Y. Act. 
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strument is payable, not in the for- 
eign, but in the home, money, equiva- 
lent value being given, and that 
such an instrument is negotiable. 
The supreme court of New York* in 
deciding that the note heretofore set 
out, promising to pay $2,500 in 
Canada money, was not negotiable 
because payable in a commodity, 
thus distinguishes such a form of in- 
strument from one expressedin terms 
of foreign money : 

‘“‘ This view of the case (that a note 
payable in Canada money calls for 
a commodity and is not negotiable) 
is not incompatible with a bill or 
note payable in money of a foreign 
denomination, or any other denom- 
ination, being negotiable, for it can 
be paid in our own coin of equiva- 
lent value, to which it is always re- 
duced by a recovery. A note pay- 
able in pounds, shillings and pence, 
made in any country, is but another 
mode of expressing the amount in 
dollars and cents; and it is so un- 
derstood judicially. It is payable in 
no other than our own tenderable 
coin, whereas on the note in ques- 
tion, Canada money, a specific arti- 
cle, would be a lawful tender.”’ 

Upon the question, what amount 
of United States money would an in- 
strument call for, when expressed in 
terms of foreign money, a case de- 
cided in the New York courts in 1858 
is illustrative:+ A bill of exchange 
for two thousand pounds, drawn in 
New York upon London, was pro- 
tested there for non-payment, re- 
turned to the payees in New York, 
who brought a suit against the 
drawers thereon. The court, in com- 


* Thompson v. Sloan. 
+ Butt v. Hoge, 2 Hilt. 81. 
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puting the amount due on the bill by 
the drawers, took the valuation put 
upon the pound sterling by the Act 
of Congress passed July 27, 1852, 
which declared that in all payments 
by or to the treasury of the United 
States, it should be deemed equal to 
$4 84; the same rule being applied 
in appraising merchandise where the 
value was by the invoice in pounds 
sterling. The appellate court, up- 
holding the computation, said: 
“The bill being expressed in money 
of a foreign country, the amount due 
on it was to be ascertained and de- 
termined by the rate of exchange or 
the value of such foreign currency at 
the time of such demand of payment. 
If, therefore, a single witness had 
testified on the trial that on the day 
the bill became due he purchased, at 
a banking house in this city, ex 
change on London, and paid for it 
at the rate of $4.84 for a pound 
sterling; and that that, he believed, 
was the market rate on that day, 


such testimony, standing alone and 
uncontradicted, would be controlling 


evidence as to the value. And yet, 
the evidence furnished by the act of 
1852, was of a much higher charac- 
ter, and would far outweigh any 
evidence on the subject of the value 
of a pound sterling in this country, 
which could be furnished by the testi- 
mony of a witness. It is not evi- 
dence founded upon the arbitrary 
views of any particular man, or class 
of men, but it shows a value fixed 
by the Federal Government, in all 
its dealings with the public, and the 
current rate or value at which a 
pound sterling was and is received 
by its numerous officers, not only in 
this city and state, but throughout 
the country. The act being a public 
one, the court was bound to have 
knowledge of it, and, in the absence 
of other evidence, it was conclusive 
upon the question of value.” 


The rule, as expressed in this case, 
is that when an instrument is ex- 
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pressed in the currency of a joreign 
country, the amount due on it is to 
be ascertained and determined by the 
rate of exchangeor the value of such 
foreign currency at the time of de. 
mand of payment; but where the 
value is fixed by act of Congress, 
that value may befollowed. Section 
3,564 of the United States Revised 
Statutes provides that the values of 
the standard coins in circulation of 
the various nations of the world is 
to be estimated annually by the Di- 
rector of the Mint, and proclaimed 
on the first of January by the Secre- 
tary of the Treasury. Section 3565 
provides that “in all payments by or 
to the Treasury, whether made here or 
in foreign countries, where it becomes 
necessary tocompute the value of the 
sovereign or poundsterling, it shall be 
deemed equal to four dollars, eighty- 
six cents, six and one-half mills, and 
the same rule shall be applied in ap- 
praising merchandise imported where 
the value is, by the invoice in sover- 
eigns or pounds sterling, and in the 
construction of contracts payable in 
sovereigns or pounds sterling; and 
this valuation shallbe the par of ex- 
change between Great Britain and the 
United States.” 

If we admit the negotiability of a 
check or bill of exchange drawn on 
an American bank, by a customer, 
expressed in terms of foreign money, 
the further question comes up whether 
there is any obligation upon the 
part of the banker to calculate the 
equivalent value and to pay a check 
drawn upon him, calling for so many 
pounds, shillings and pence; so many 
francs, or so many Japanese yen. 
May not the banker take the ground 
that he is entitled to have his cus 
tomer’s draft expressed in terms of 
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United States money, and is not com- 
pelle’ to honor a draft expressed in 
foreign money, with the possible con- 
sequcnce of mistaken calculation and 
dispute? This is a question which 
has never come into court, so far as 
we know. In cases where the banker 
had foreign customers and there was 
a customary course of dealing to 
draw checks expressed in foreign 
money, the banker’s obligation to 
honor would be, perhaps, clear ; special 
arrangement, or custom, underlying 
the obligation. It would not be so 
clear in the case of an interior bank, 
that had no foreign business, where 
an isolated check came in, drawn 
by a customer, so expressed. 

Where the check calls for payment 
of so many dollars and cents, in 


what United States money may the 
bank pay it? We have in this coun- 
try several varieties of money, gold 


and silver coin, gold and silver cer- 
tificates, the United States Treasury 
note, the national bank note and 
fractional coin. Some of this is legal 
tender and some is not. The strict 
legal obligation of the bank is to 
pay in legal tender but this obliga- 
tion is, of course, waived and dis- 
pensed with where payment is made, 
in whole or in part, in a form of 
currency which is not legal tender, 
the payee not objecting. But if the 
payee insists, he has the right to re- 
ceive payment in legal tender only. 

The holder of a check cannot, how- 
ever, demand certain kinds of money 
in payment, where the bank chooses 
to pay in a different kind, of its own 
choosing, where the money tendered 
is a legal tender. It is the bank’s 
option and right to pay in any kind 
of legal tender it chooses. A trust 
company in New York City recently 
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sent a $1,300 check drawn on a 
bank in Pennsylvania to the Adams 
Express Company, whose agent pre- 
sented it at the counter of thecountry 
bank with a request from the trust 
company for ‘‘currency or New York 
draft, but no silver.’’ The drawee 
gave the agent $500 in currency 
and $800 in silver. Later a demand 
was made on the drawee for the cost 
of expressage of the silver which the 
latter refused to pay. We discussed 
this casein a recent number of the 
Journal* and said in substance: The 
bank upon which the check wasdrawn 
could pay in any kind of money 
that was a legal tender and could 
have paid the whole $1,300 in stand- 
ard silver dollars if it had so chosen, 
for such dollars are a legal tender 
for all debts, public and private, in 
the United States, to any amount, 
unless the debtor has contracted to 
pay in some other medium. The de- 
mand upon the payee bank for the 
express charges on the silver paid 
was without ground of right. Its 
full duty was performed when it paid 
the silver over the counter. 

_ The method of presenting checks 
from distant holders through express 
companies, instead of through regu- 
lar banking channels, has resulted in 
many instances of retaliation by 
drawee banks who feel they are thus 
deprived of a legitimate exchange fee. 
An interesting instance was reported 
in the ‘Journal’ for February 15, 
1892. A New York bank holding 
checks on a Long Island bank em- 
ployed the Long Island Express Co. 
to collectover thecounter. The Long 
Island bank retaliated by making 
payment in every instance in silver, 
which it received free of expressage 


*s6 B. L. J. 145. 





444 THE BANKING 


from the Government. For example, 
on a check of $2,500 it would pay out 
the following, which is a legal-tender : 
2,470 silver dollars 
19 fifty cent pieces 
40 twenty-five cent pieces 
100 ten cent pieces 
5 nickels; and 
25 cents. 

Needless to say, the collecting bank, 
which had to pay the express charg- 
es for carting away several tons of 
silver, soon became tired of this 
method and went back to the regu- 
lar banking channels. 


AMOUNT PAYABLE IN EXCHANGE. 


If the check calls for payment of 
the amount “‘in exchange,’’ it calls 
for payment, not in money, but in a 
specific article, and the banker is not 
obliged to honor the check, unless 
by special agreement. Tbe case is 


different where the check calls for 
payment “ withexchange” on another 
place. Then an amount of money is 
called for, sufficiently certain to 
make the instrument negotiable in 
states governed by the Negotiable 
Instruments Law and some others; 
while in a few states, the instrument 
is not negotiable because of uncer- 
tainty, and in such states, it is 
doubtful whether the bank would be 
obliged to honor a non-negotiable 
check, so payable. 


CONFLICT BETWEEN WORDS AND FIGURES. 


Sometimes the written amount of 
a check and the amount shown by the 
marginal figures do not agree. The 
rule provided by the Negotiable In- 
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struments law*,isthesame as therule 
ofthelaw merchant: ‘‘ Where the sum 
payableis expressed in words and also 
in figures, and there isa discrepancy 
between the two, thesum denoted by 
the words, is the sum payable; but if 
the words are ambiguous or uncertain, 
reference may be had to the figures 
to fix the amount.” 

Generally, checks are drawn on 
blank forms which have printed there. 
on the word “‘dollars,’’ so the cases 
would be rare where a check would 
be drawn ordering payment of “‘five 
hundred,’”’ without the word dollars, 
but with the figures $500 in the 
margin. In case of a note so drawn, 
it has been held a negotiable note 
for $500.+ 

But the following case might oc- 
cur: a check drawn for “ dol- 
lars,’’ the amount not being filled in, 
but the figures ‘“‘$500” in the mar. 
gin. There is a conflict of authority 
concerning the effect of such an in- 
strument, In Indiana], where a note 
was so drawn, it was held a negoti- 
able instrument for the amount stated 
in the margin; while in Iowa,’ no 
recovery can be had on an instru- 
ment, stating no sum payable in the 
body, though it contains figures in 
the margin; forsuch figures are there 
held to te a mere memorandum, and 
no part of the instrument. 

Banks should not pay checks so 
drawn, without inquiry. 

* Sec. 36, N. Y. Act. 

+ Corgan v. Frew, 39 Ill. 31. 

t Wittey v. Mich. Mut., etc., Co. 123 Ind. 411. 

§ Hollen v. Davis, 59 Iowa, 444. 

(Continued in next number.) 
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DELEGATION, BY CASHIER, OF AUTHORITY TO SIGN CHECKS. 


HAS A CASHIER POWER, WITHOUT AUTHORITY FROM THE BOARD OF DIRECTORS, TO DELE- 


GATE HIS CHECK-SIGNING POWER TO ANOTHER, 


DURING HIS 


TEMPORARY ABSENCE FROM THE BANK ? 


A New York city bank recently re- 
ceived from the cashier of a bank 

in the South which kept a deposit 
with the New York bank, the signature 
of another person as acting cashier, 
with the notice that he, the cashier, had 
authorized the acting cashier to sign 
the checks of the Southern bank on its 
New York correspondent during his 
absence. The officers of the New York 
bank thought it was necessary for their 
protection, before they should honor 
checks signed by the delegate, that a 
resolution by the board of directors of 
the Southern bank, be adopted, con- 
ferring the necessary authority upon 
the acting cashier, of which they should 
be provided with a copy, and that the 
cashier individually had no power to 
confer such authority. Correspondence 
with the cashier of the Southern bank 
disclosed a difference of opinion, such 
cashier maintaining that he had the 
power to designate another person to 
act as cashier during his absence, with- 
out any express authority so to do be- 
ing conferred by the board of direc- 
tors, and that the New York bank would 
be bound to honor checks of such act- 
ing cashier, on pain of damages for re- 
fusal; the New York bank, on the other 
hand, maintaining that to compel it to 
recognize and honor checks signed by 
an acting cashier, an express resolution 
of the board of directors of the South- 


ern bank, conferring the authority, was 
necessary. 


The question so raised is an import- 
ant one from a practical standpoint. 
Cashiers of banks are often absent for 
a temporary period from the bank, on 
vacation, in attendance upon bankers’ 
conventions, or upon business trips and, 
while so absent, it is necessary that 
some other individual act in their place. 
Whenever the bank has one or more 
assistant cashiers, these officials, pre- 
sumably, would have the necessary au- 
thority; but in the case of those banks 
where the cashier is without an official 
assistant, is it within his power to au- 
thorize the teller, the bookkeeper, or 
other individual of his own selection, to 
act as cashier in his absence, or must 
the board of directors supply the neces- 
sary authority ? 

This precise question as to the power 
of the cashier to delegate his check-sign- 
ing power, has never been made the 
subject of legal decision, no case so far 
as we know having arisen wherein 
checks upon a correspondent issued by 
an acting cashier by virtue of cashier's 
delegation, have been paid, and by rea- 
son of an abuse of trust, the bank has 
repudiated his acts and sought to re- 
cover the money from the correspon- 
dent which has paidthem. Doubtless, 
if the check was upon the bank itself, 
its payment to a bona fide holder would 
bind the bank. 

It has been directly held, however, 
that a cashier who, by virtue of his 
office, has the power to indorse and 
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transfer title to the negotiable notes 
and securities of the bank, cannot clothe 
a clerk of the bank with this power, in 
_the absence of a resolution of the board 
of directors, so that a note, owned by 
the bank, and transferred by such clerk 
as acting cashier, to another bank, will 
not confer title to the note upon the 
latter so as to enable it to hold the note, 
by way of lien, for an indebtedness to 
it of the owner bank, where the latter 
has passed into the hands of a receiver. 

The case in which this proposition 
was decided, is Potter, receiver of the 
Medina Bank against the Merchants 
Bank of Albany (reported 28 N. Y. 641) 
and as, in addition to the proposition 
decided, the opinion of the court treats 
at some length of the extent to which 
a cashier may goin delegating his func- 
tions, we shall refer to it fully. 

It seems that the Medina Bank, in 
Orleans county, New York, had as col- 
lecting agent, the Merchants Bank of 
Albany, having had dealings for some 
ten years. One Baker was president, 
Kennan, cashier, and Beach, clerk, of 
the Medina Bank. On June 3, 1861, 
Beach, who was in charge of the bank 
pursuant to directions of the cashier in 
the latter’s absence, forwarded a note, 
owned by the bank, and payablein New 
York3City, to the Merchants Bank of 
Albany with directions that it be placed 
to the credit of the Medina Bank. 
Shortly thereafter, the Medina Bank 
failed, and the Merchants Bank refused 
to return the note to the receiver, on 
the ground that the Medina Bank was 
indebted to it and that it had a lien on 
the note for balance of account. 

The court of appeals affirmed a judg- 
ment for the Medina Bank upon the 
ground that while the cashier of the 
bank would have had the power to trans- 
fer title in the note to the Merchants 
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Bank, the clerk had no power so to do, 
unless such authority had been civen 
him by the board of directors. 

The court’s discussion of the ques- 
tion, so far as it defines the power of 
the acting cashier, delegated as such by 
the cashier, and the limits of that pow- 
er, is as follows: 

‘“fhe note was transmitted by Beach, 
who was a mere clerk, in the absence 
of the cashier of the bank. He was 
at the time of the transmission of the 
note acting as cashier, and clothed for 
the time with the powers of that officer, 
so far forth as the business of the bank 
demanded the services of that officer. 
* * * It cannot be doubted but that 
the cashier had the power to transmit 
the note in question to the defendant 
for discount and collection, and to trans- 
fer the title thereto to the defendant. 
But although such was the power of the 
cashier, it does not follow that Beach, 
while acting for the cashier, had the 
same power. Beach as clerk had no 
authority to transfer any of the notes 
or securities of the bank. The direc- 
tors had conferred on him no such 
power, and the cashier could not clothe 
him with any more of his power than 
was necessary to enable the latter to 
carry on the usual and ordinary bus:- 
ness of the bank. Beach, in the ab- 
sence of the cashier, had authority, un- 
doubtedly, to pay checks, receive pay- 
ment of notes and surrender them to 
persons entitled, and, in a word, to do 
whatever was necessary and proper to 
be done in the ordinary course of busi- 
ness. I donot doubt but that Beach 
had power to transmit notes owned by 
the bank, or held by it for collection, 
and payable in other places, or at other 
banks, to its agents for that purpose, 
and as, in order to do so, it becomes 
necessary to indorse the paper for the 
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bank, he had power to make such in- 
dorsement. But he had no power to 
pledge its securities, unless they be- 
come pledged by the mere act of trans- 
mitting for collection * * * Beach’s 
authority was limited to the making of 
such transfer of the note as the inter- 
ests of the bank required to be made. 
He could transmit it for collection, but 
could not otherwise transfer or dispose 
of it. * * * The Bank of Medina, 
therefore, never authorized the trans- 
fer to the defendant nor ratified it. It 
is true the bank did not repudiate the 
act of Beach. But it was not called 
upon to do so, and its silence has not 
in any manner prejudiced the defend- 
ant.” 

This opinion of the court is to the 
effect that a cashier, unless authorized 
by the directors (or of course, unless 
clothed with greater power by by-law) 
can clothe a delegate with no more of 
his power, in his absence, than is neces- 
sary to enable the latter to carry on the 
usual and ordinary business of the bank. 
To this extent, therefore, the acting 
cashier could bind the bank, though 
the directors had not conferred the 
power expressly. The court specifies 
these things as falling within the usual 
and ordinary business of the bank: 

Payment of checks; 

Receiving payment and surrender of 
notes ; 

Transmission of paper for collection ; 

Indorsement for such purpose; 

Generally, whatever necessary and 
proper in ordinary course of business. 

" The court excludes, as not being in 
the ordinary course of business, the 
transferring of title to paper or securi- 
ties owned by the bank, or the pledge 
of the bank’s securities, unless pledged 


by the mere act of transmitting for col- 
lection. 


The court omits from its category of 
acts directly specified as being within, 
or not within, the ordinary and usual 
course of the bank’s business, the draw- 
ing of checks by the bank. 

In one view, the drawing of checks 
must be deemed within the usual and 
ordinary course of a bank’s business, 
equally as the payment of them. One 
branch of a bank’s business, daily car- 
ried on, is the selling of exchange. A 
customer comes to the bank and wants 
to purchase a draft on New York. In 
the absence of the cashier, unless the 
delegate had the power to issue the ex- 
change, the bank’s business in this 
branch would havetostop. Then, again, 
the payment of checks is not always 
made by cash. Frequently, the holder 
desires remittance by the bank's draft. 
Payment by bank draft is, therefore, a 
branch of a bank’s ordinary and usual 
course of business, and would seem to 
fall within the functions which, accord- 
ing to the opinion we have quoted from, 
may be exercised by an acting cashier, 
delegated by the cashier, without the 
express authority of the board of di- 
rectors. 

But at the same time, the conclusion 
that a cashier has it within his power, 
without express authorization of the 
board of directors, to turn over to an- 
other his check-signing power, during 
his absence, must not be too lightly 
jumped at. Consider the immense trust 
reposed in the delegate—the key to all 
the bank’s funds in its own vaults, or 
on deposit with correspondents, pay- 
able by check. Should not, in all rea- 
son, the delegation of such a trust to 
another by the cashier, receive the con- 
sideration and sanction of the bank’s 
directors, before being made? Does 
not duty to the stockholders dictate 
such a course? A cashier, who by vir- 
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tue of his office, has control of the 
bank’s funds and the power to pay them 
away by cashier’s checks and by drafts 
on correspondents, may be not only 
thoroughly trusted, but heavily bonded. 
But if the cashier has the right and 
power, without express authority con- 
ferred by the directors, to appoint some 
one else as acting cashier, to draw 
checks in his absence, and the cashier 
uses due precaution in making his se- 
lection, but the appointee proves a mis- 
creant, neither the cashier nor his 
bondsman could be held liable for any 
dereliction of duty, while the bank 
would be the loser by the act of an 
authorized but unbonded substitute, 
not financially responsible. Where such 
a result could follow, it does not seem 
reasonable to conclude that the check- 
signing power can be delegated by the 
cashier without the authority of the 
board of directors. 

Of course, as we have already said, 
there is no express judicial precedent 
upon the precise point for guidance. 
But inthe management and payment 
of vast sums of money by the banks ev- 
ery possible precaution to safety would 
seem, not only desirable, but a duty on 
the part of bank officials to their stock- 
holders. And we are of opinion, in the 
controversy we have referred to, that 
the New York bank officers were right, 
in refusing to pay funds of another 
bank in their charge, upon the check 
of one, delegated as acting cashier, by 
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the cashier, without being supplied with 
the further information that the <ele- 
gate was an authorized appointee, eith- 
er by virtue of a power conferred upon 
the cashier by by-law, or by some gen. 
eral, or special resolution of the board 
of directors. 

While the cashier of a bank, as was 
held in the Phillips-Mercantile Bank 
case, may cause loss to his institution 
by checks drawn on its New York cor- 
respondent and paid to a firm of stock- 
brokers for his individual speculations, 
the New York correspondent being held 
protected in paying them; it is by 
no means so sure that this protection 
would be extended a New York bank, 
which paid the fraudulent checks of an 
acting cashier of its correspondent, 
where its only justification for assum- 
ing the acting cashier had authority to 
draw the checks, was a notice from the 
cashier that he, individually, had ap- 
pointed the acting cashier to sign checks 
in his absence. In such a case it is very 
possible that the directors of the de- 
frauded bank might successfully main- 
tain that as they had conferred no au- 
thority upon the defaulter to act as 
cashier, they were not bound by an 
unauthorized delegation of his power 
by the cashier. At all events, the ques- 
tion is certainly not free from doubt, 
and in such a situation there is only 
one course for a bank to pursue, that 
course which is unquestionably safe. 
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THE VIRGINIA BANKERS’ CONVENTION. 


te eleventh annual convention of the Vir- 
eiuia Bankers’ Association, held at Hotel 

Chamberlin, Old Point Comfort, June 16, 
17 and 18, 1904, was one of the largest in point 
of numbers and one of the most interesting and 
enthusiastic gatherings ever held by the Asso- 
ciation 

The convention was called to order at 11.30 
on the morning of June 16 by President H. L. 
Schmelz. An eloquent address of welcome was 
made by Hon. Maryus Jones, of Newport News, 
which was responded to by Mr. E. S. Reid, of 
Chatham. 

In his annual President Schmelz 
said that the year has been a most prosperous 
one for the banks and bankers. He told the 
Convention of the enactment of the law in re- 
gard to supply liens, which remedied the evil of 
the old law by taking away the priority given 
by it topersons furnishing supplies to mining 
and manufacturing companies. He further call- 
ed the attention of the Convention to the fact 
that through inadvertence, Section 2850 of the 
Code of Virginia, providing what a protest 
should be evidence of, had been repealed. The 
president further called attention to the unjust, 
unwise and discriminating law against the 
banks in regard to taxation, and detailed the 


address, 


efforts which have been made to obtain a more 
equitable law. 

The president spoke at length of the indus- 
trial and agricultural development-ef the state. 
He said that public interest was being aroused 
concerning the wretched facilities afforded in 
most country districts for the education of the 
children for their life work; also in the deplor- 
able condition of the country roads over which 
the agricultural products must be hauled. The 
president spoke of plans for providing the 
necessary funds for improvement in these im- 
portant matters. 

Mr. N. P. Gatling, of Lynchburg, showed in 
his report as secretary the great increase in the 
membership of the Association. At the Con- 
vention of 1901 the membership was 94; at that 
of 1902 a gain of but ten members was report- 


ed. Since that time the Association has lost, by 
resignation and absorption, seven members, but 
has in the meanwhile added 105 new members 
to the roll, which increases the total member- 
ship to.202, out of a total of only 245 banking 
institutions in Virginia. 

These facts speak volumes for the untiring 
industry cf the Secretary in the interest of the 
Association. 

Following the report of the Secretary, Mr. H. 
A. Williams, of Richmond, treasurer of the As- 
sociation, made his report showing a flourishing 
condition of the Association’s finances. 

At the afternoon session, on July 18, John M. 
Miller, Jr., chairman of the executive committee, 
reported, on the matter of the adoption of amoney 
order, that the American Bankers’ Association 
would, in time, perfect a uniform system which 
would resultin the discontinuance of the separate 
state plans. Concerning the adoption of uniform 
letter-heads, checks, drafts, forms etc., the 
American Bankers’ Association has been in- 
formed that the Virginia Association indorses 
the plan now on foot to accomplish the de- 
sired result. Concerning the plan for the writ- 
ing of burglary insurance, Mr. Miller reported 
that the Committee deemed it unwise, and re- 
ferred it back tothe Convention without indorse- 
ment. Ihe Committee was further of the opin- 
ion that a plan to have one of the principal 
cities in the state designated by the Clearing 
Houses of the Northern states as a par point, 
was impracticable, and the Committee referred 
it back to the Convention without indorsement. 

George J. Seay, Chairman of the Committee 
on Banking and Jurisprudence reported as 


follows: 

Your committee during the year, through the 
attorneys of the association, Messrs. Bryan & 
Williams, obtained the repeal of the following 


‘clause in the Supply-Lien Law of Virginia: 


“And all persons furnishing supplies to a 
mining or manufacturing company, necessary 
to the operation of the same, shall have a prior 
lien upon the personal property of such company 
other than that forming part of its plant to the 
extent of the moneys due them for such sup- 
plies, and also a lien upon the estate, real and 
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personal, of such company,which said last lien, 
however, upon all such real and personal estate 
shall be subject and inferior to any lien by deed 
of trust, mortgage, hypothecation, sale or con- 
veyance made or executed and duly admitted to 
record prior to the date at which said supplies 
are furnished.” 

Effort had previously been made to obtain 
the repeal of this provision without success. 

As you are aware, under the provision of this 
law as it stood, any hypothecation of goods by 
mining or manufacturing companies, as security 
for money borrowed, which had not been re- 
corded, was inferior and subject to the claims 
of all persons who had furnished supplies to 
such companies. Moreover, such hypothecation 
in order to be valid, must have been recorded 
before any supplies included in running ac- 
counts of long standing had been furnished. 

The bankers of Virginia,and more particularly 
the commercial body of the people, are to be 
congratulated upon the repeal of this law, since 
its operation was to restrict the granting of 
credit by banking institutions on goods stored 
in warehouses, and otherwise hypothecated, for 
the security of loans, and to grant unjust pre- 
ference to certain creditors. 

There has been some recent hasty and ill- 
considered legislation affecting banks, two ex- 
amples of which will be cited: 

The Legislature, Acts 1902-3-4, page 899, 
repealed Section 2850 of the Code, which read 
as follows: “Of what protest is evidence. The 
protest in all cases, whether such protest is 
made in this state or not, shall be prima facie 
evidence of what is stated therein, or at the 
foot, or on the back thereof, in relation to pre- 
sentment, demand, dishonor and notice thereof.” 

The repeal was doubtless due to inadvertence. 
As matters now stand, and until relief can be 
obtained from the Legislature, banking institu- 
tions and lenders of money are under the ne- 
cessity of seeing that all paper discounted by 
them contains in the body thereof a waiver of 
protest; or, lacking this, requiring that the no- 
tary, at the time of giving notice of dishonor of 
any instrument not containing such waiver, 
shall make such memoranda of the fact as_ will 
enable him to testify positively thereto, should 
occasion subsequently require it. All members 
of the association were duly notified of this by 
our attorneys, Messrs. Bryan and Williams. 

Another instance of ill-considered action on 
the part of the Legislature, was an amendment 
to the law providing for legal holidays, which 
has again been complicated. 

The object of the amendment was to make 
the 19th day of January, heretofore designated 
as “Lee’s Birthday,” to be designated as “Lee- 
Jackson Day.” But the draughtsman of the 
bill passed March 12, 1904, overlooked the pre- 
vious amendments to the holiday law passed on 
July 28 and 29, 1902, which had been rendered 
necessary in order to straighten out the law. 
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The law as it now stands, renders it \ 
cettain as to when negotiable instruments 
turing on holidays shall be payable whe: 
helidays fall on Friday. It appears, however, 
that according to the calendar, none of the holi- 
days designated in the existing law will fall on 
Friday for three years or more. In the mean- 
time, proper legislative intervention can be 
sought. 


y un- 
ma- 
such 


PERSONALITY IN BANKING. 

W. O. Jones, of the National Park Bank, of 
New York, made the chief address at the after- 
noon session, his subject being ‘ Personality in 
Banking.” He clearly illustrated the value of 
personality and personal influence in the bank- 
ing profession. He disagreed with Mr. Bryan's 
view that the young man of the present day has 
no chance whatever for the exercise of his per- 
sonal influence, or the display of personality, in 
the vigorous contest waged for supremacy by 
the great trusts and combinations, and that he 
is reduced to a mere automaton. On the con- 
trary, while admitting the truth that trusts and 
combinations have, in certain instances, limited 
the opportunity for the individual to enter into 
business for himself, the speaker said they have 
very greatly increased the volume of business 
and enlarged the field for the display of personal 
ability and ambition; that one of the distinc- 
tive features of the present age of combination 
and organization, is the pronounced demand 
created for distinctive personal traits in the way 
of special training, technical skill, and executive 
ability. 

Mr. Jones cited several instances of men who 
had risen in the railway and insurance field to 
illustrate the point that personality is recognized 
in the business affairs of the present day; and 
coming to the modern bank, he showed that 
there is opened up a broader field than ever 
before for specialized talent, or in other words 
personality, in its varied manifestations. The 
speaker began at the lowest round of the ladder, 
the messenger department and progressed up- 
wards through the various grades of official 
position, showing that in each one the element 
of personality counts. The various bankers’ 
conventions all served, he pointed out, to pro- 
vide an especially fertile field for the display of 
personality. Comparing the country banker 
with his city brother, he showed that the neces- 
sity for and desirability of developing the ele- 
ment of personality to its highest state of effi- 
ciency, is even more essential in the former than 





THE VIRGINIA BANKERS’ CONVENTION. 


he latter case. Mr. Jones recapitulated his 
address as foilows : . 

[ have endeavored in this paper to show, 
first, that the recognition of “personality” as 
a force is an historical fact, with illustrations in 
that connection. 

Second. That the trend of modern business 
methods is to enlarge the field for the display 
and recognition of “personality,” and citing illus- 
trations from railway, insurance and _ industrial 
fields. 

Third. That the enlarged scope of the mod- 
ern bank, with its varied departments, affords 
extensive opportunity for the development of 
“personality” with particular reference to cer- 
tain departments therein. 

Fourth. That the changed conditions in bank- 
ing methods, especially during the past decade, 
with the prominence accorded association work, 
have resulted in the adoption of new ways and 
means, which afford ample opportunity for 
“personality” to exert and manifest itself. 

Fifth. That the prominent position of in- 
fluence and example enjoyed in the local com- 
munity by the country banker, renders ‘it not 
only desirable, but almost imperative, that he 
should be the possessor of a strong personality 
in order to accomplish the highest and most 
permanent results. 

Sixth. That bank “personality”’ is in demand 
at the present time and that generous tribute 
has been accorded to the influence of “person- 
ality’ by official recognition among the banking 
institutions in our principal cities. 

CONSERVATIVE BANKING. 

W. M. Habliston, of Richmond, then ad- 
dressed the Convention on the subject of ‘* Con- 
servative Banking,” saying that while bankers 
should always be conservative, the present is a 
time which especially requires conservative ac- 
tion. Mr. Habliston characterized the payment 
of interest on daily balances subject to check 
without notice, and the making of collections 
without charge, as extreme examples of irregu- 
lar and dangerous banking. He _ protested 
against the action of some banks and trust 
companies in advertising the payment of inter- 
est on daily balances subject to check without 
notice, as the violation of a well known bank- 
ing rule. He said it is the duty of the Associa- 
tion to make such rules and regulations as 
would insure from its members conservative 
banking. The state banks should be required 


to conform to reasonable laws and regulations, 
but more liberal than the national bank laws. 
Stockholders should not have double liability, a 
fair proportion of deposits should be permitted 
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to be loaned on real estate and most liberal 
laws possible, consistent with safety, adopted. 
BANK MONEY ORDERS. 

The first business of the second day was the 
hearing of the report on Bank Money Orders, 
which was made to the Convention by Mr. H.E. 
Jones of Bristol, Chairman of the Committee. 
After outlining the steps taken for a state associ- 
ation money order, the action of the American 
Bankers’ Association in adopting the system 
recommended by its Committee was described, 
and the Committee recommended the adoption 
by the Convention of a resolution that the Ameri- 
can Bankers’ Association form of money orders 
be adopted and used by the members of the Vir- 
ginia Association under the terms provided 
therefor by the American Bankers’ Association. 

THE GAINES CLEAN MONEY BILL. 

The Committee on Resolutions reported fav- 
orably on the recommendation of the Secretary 
that the Convention take action on H. R. Num- 
ber 12307, introduced by Mr. Gaines of Tennes- 
see, and the following resolution was offered 
and adopted by the Convention : 


Resolved That the Virginia Bankers’ Associa- 
tion in Convention assembled favor the bill 
introduced in the House of Representatives by 
Mr. Gaines of Tennessee entitled “a bill to fur- 
ther provide for the redemption of mutilated 
United States paper currency and to maintain 
the cleanliness of the circulation.” 


Resolved That our Secretary be and is hereby 
instructed to serd to each of our representatives 
in Congress a capy of the foregoing resolutions 
and urge their support. 


TAXATION. 

In the absence of the Chairman of the Com- 
mittee on Taxation, it was urged by Mr. H. E. 
Jones of Bristol, that the Association take up 
the question of Bank Taxation with a view of 
having the next General Assembly correct the 
method of taxing bank shares. He said that 
the Virginia banks are assessed arbitrarily and 
taxed on a valuation by dividing the total of 
surplus, undivided profits and capital, by the 
number of shares of the bank, thus arbitrarily 
fixing the rate of taxation. In most states 
shares are taxed in the same manner, but the 
real estate is deducted, and taxation is applied 
on the basis of from 40 to 75 per cent. of the 
valuation thus found. In twelve to fifteen 
states from which the speaker had communica- 
tions, the basis of taxation averages about one 
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half to two-thirds what it is in Virginia. Mr. 
Jones suggested that the Taxation Committee 
be instructed to take the matter up with 
the lawmakers of the state and endeavor to 
show them where the banks are unjustly taxed ; 
he thought taxation in this manner is uninten- 
tional and due toa want of knowledge on the 
part of the lawmakers that the banks are un- 
duly taxed in proportion to capital employed. 
The subject thus brought up created a dis- 
cussion, in which the suggestion was developed 
that the matter be referred to the Committee on 
Resolutions and be reported on at the next Con- 
vention. In the meantime, the wishes of the 
members could be consulted by the Secretary 
and report at the next Convention could be 
made in view of the information gathered. 
VIRGINIA CONSTITUTION. 


The Convention next listened to an able and 
instructive address by the Hon. Joseph Stebbins, 
President of the Bank of South Boston, who was 
a member of the late constitutional convention 
of Virginia, upon the various steps and proceed- 
ings taken which resulted in the adoption of the 
corporation article of the Virginia Constitution. 
LIABILITY OF DIRECTORS AND OFFICERS OF 

FINANCIAL INSTITUTIONS. 

This was the subject of an address by J. 
Hector McNeal, Attorney of Philadelphia. Mr, 
McNeal’s address covered the law fully upon 
this in-portant subject and was not only instruc- 
tive, but very interesting. 

THE NEGOTIABLE INSTRUMENTS LAW. 


Thomas B. Paton, Editor of the Banking Law 
Journal, then addressed the Convention on 
“The Negotiable Instruments Lawin Virginia.” 
After describing the importance of negotiable 
instruments and tracing the history of the law 
merchant out of which has culminated the statu- 
tory code of rules known as the Negotiable 
Instruments Law, he stated some of the changes 
made by this law in the former judicial and 
statutory law of Virginia governing the subject. 
He showed that the Virginia statute which 
required a note to be made payable at a bank, 
to be negotiable, had been supplanted by the 
Negotiable Instruments Law under which such 
requirement is no longer necessary; also that 
the judicial rule that an instrument witb blanks 
unfilled, was negotiable and carried the absolute 
right to the purchaser to fill the blanks, has been 
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changed, so that now such a note carries notice 
to the purchaser as to the authority of the 
holder to fill the blank; also that the former 
statute, under which a protest was evidence of 
notice of dishonor, has been repealed ; and in 
addition to the various changes made, he re- 
ferred to several cases where the new law has 
cleared up the uncertainty which formerly ex- 
isted as to what the law was. He said that the 
new law provides the state with a set of rules 
which have been largely built up as a result of 
costly litigation in other states and that it would 
have taken a future century of litigation in Vir- 
ginia to build up a body of law, out of future 
judicial decisions, which would anywhere near 
equal in completeness that now provided by the 
Negotiable Instruments Law. 

RESOLUTIONS AND ELECTION OF OFFICERS 

The Convention was called to order on the 
third day on board the steamer Berkeley as it 
proceeded up the James River to Jamestown. 
The following resolutions were adopted, with 
appropriate remarks: 

Resolved, That the sincere thanks of the Vir- 
ginia Bankers’ Association be and ate hereby 
expressed to our retiring president for his inter- 
est manifested in the welfare of the association, 
and the able manner in which he has conducted 
its affairs during his term of office. 

Resolved, That the Virginia Bankers’ Asso- 
ciation hereby expresses the pleasure and profit 
given the association by the presence of so 
many bankers from other states, and extends 


the invitation that they be with us during future 
conventions. 


Resolved, That the American Bankers’ Asso- 
ciation form of bank money orders be approved 
and recommended for use by members of this 
association who may desire to sell same under 
the terms provided therefor by that association 
and that the Executive Committee be empow- 
ered to adopt said American Bankers’ Associa- 
tion plan for use by members of this association 
so soon as same is perfected and ready for use. 

Resolved, That the Virginia Bankers’ Asso- 
ciation hereby express our thanks to our worthy 
secretary for his great interest in the welfare of 
the association, whose indefatigable labors have 
doubled the membership during his term of 
office. 


Numerous addresses were made, both mem- 
bers of the Association and guests participating. 
The following are the new officers: President, 
W. M. Habliston, Richmond; Secretary, N. P. 
Gatling, Lynchburg; Treasurer, H. A. Wil- 
liams, Richmond ; Vice-Presidents, H. E. Jones, 





THE VIRGINIA BANKERS’ CONVENTION. 


G. W. Moore, Jr., J. A. Willett, S. H. Hans- 
brough, J. M. Miller, Jr., J. T. Meadows, Jos. 
Stebbins, W. J. Dingledine and E. S. Reid. 

Executive Committee—A. B. Schwartkopf, 
chairman; Wm. M. Hill, R. H. Smith, P. M. 
Pollard, W. P. Venable, Allen Cuculli, Nelson 
S. Groome, P. B. Porter. 

Conmittee on Banking and Jurisprudence— 
George J. Seay, chairman; E. E. Holland, J. 
Garland Pollard, George Bryan, George A. 
Schmelz, W. P. Tams, C. W. Warden and John 
F. Glenn. 

Committee on Taxation—Oliver J. Sands, 
chairman; W. V. Wilson, Jr., H. E. Jones and 
Judge |. W. Woods. 

Finance Committee— Mann S, Quarles, chair- 
man; H. M. Kerr and C. M. Williams, Jr. 

Delegates to American Bankers’ Associa- 
tion—Delegates, H. L. Schmelz, J. A. Willett, 
K. Sands; Alternates—Wm. 
Toomer, J. D. Tucker, N. H. 


J. J. Lawson, T. 
M. Hill, J. H. 
Williams. 
SOCIAL FEATURES, 

The social features of the Convention were of 
a most enjoyable character. The programme 
of entertainment was well calculated to and did 
give delight and pleasure to the numerous par- 
ticipants, both members and guests. The hos- 
pitality of the bankers of Norfolk, Portsmouth, 
Newport News, Hampton, Berkley and Phoebus 
was unbounded. On Friday afternoon, after 
adjournment of the Convention, boat was taken 
from Old Point across the water to Willoughby 
Spit and from thence the members and guests 


THE SAVINGS 


Mr. William Hanhart, the efficient secretary 
of the Savings Bank Section of the American 
Bankers’ Association, is busily engaged in ar- 
ranging the details connected with the meeting 
of the section at the annual convention of the 
Association, including a programme of speakers 
and subjects, selected with a view of presenting 
the topics most important for the attention of 
the savings bank men. 

The annual convention of the American Bank- 
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were conveyed by trolley cars, twenty miles out 
to Cape Henry and then five miles down the 
Coast to Virginia Beach, which is destined some 
day to rival in popularity, Atlantic City and 
similar Coast resorts. On Saturday forenoon 
the Steamer Berkley conveyed the members of 
the association and their friends up the historic 
James River to Jamestown Island where, in 
1607, the first English settlement in America 
was established. On that historic spot is to be 
seen the.remains of the old church, built by the 
settlers, the front wall still standing, and some 
of the old gravestones with inscriptions still 
partly legible. Returning, the visitors were 
landed at Newport News where an opportunity 
was afforded to inspect the great shipbuilding 
industry, there being carried on, as well as the 
dry dock which is said to be the largest in this 
country, if not inthe world. From Newport 
News the trip to Old Point was completed by 
trolley. 

On Saturday evening, June 18, a grand ban- 
quet at the Hotel Chamberlin was tendered by 
the bankers of Norfolk, Portsmouth, Newport 
News, Hampton and Berkley to the members 
of the Association and guests. Governor Mon- 
tague was present and delivered an able and 
patriotic address, as did also Congressmen 
Swanson and Maynard. There were numerous 
other addresses, both instructive and witty. 
The banquet was most enjoyable and its close 
marked the ending of a very successful Con- 
vention. 


BANK SECTION. 


ers’ Association will be held in New York city 
on the 14th, 15th and 16th of September, and 
the meeting of the Savings Bank Section will 
take place on the day preceding the general 
convention, viz., Tuesday, the 13th day of Sep- 
tember, at 2 p. m. in the Myrtle Room of the 
Waldorf Astoria Hotel. Delegates are request- 
ed to register on arrival, and for this purpose 
the Myrtle Room will be open from Monday 
morning, the 12th of September. 
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NEGOTIABLE PAPER STATUTES IN VIRGINIA. 


THE CHANGES WROUGHT IN 


THE FORMER VIRGINIA STATUTES GOVERNING 


BILLS AND 


NOTES, BY THE ENACTMENT OF THE NEGOTIABLE INSTRUMENTS LAW 
AND SUBSEQUENT REPEALING LEGISLATION. 


OME confusion followed the enact- 
ment of the Negotiable Instru- 
ments Law in Virginia in 1898, ow- 

ing to the fact that while section 197 
of the law provided ‘‘of the laws 
enumerated in the schedules hereto an- 
nexed, the portion specified in the last 
column is repealed,” the legislature, by 
some inadvertence, omitted to annex 
the schedule of repealed laws. ‘True, 
the Negotiable Instruments Law provid- 
ed ‘‘all acts and parts of acts in conflict 
herewith are hereby to that extent re- 
pealed,” but this did not provide the 
necessary certainty, in several particu- 
lars, as to whether former statutes of 
Virginia regulating several points in 
the law of bills and notes, were or were 
not still in force. The legislature, in 
1903, Supplied this omission, by repeal- 
ing certain of the former statutes. 

We shall, for the benefit of our Vir- 
ginia readers, briefly state the provis- 
ions of the old Virginia statute upon 
bills and notes, and show the changes 
now wrought. 

While in Virginia, asin many other 
states prior to the enactment of the Ne- 
gotiable Instruments Law, the main 
body of rules governing negotiable in- 
struments were found in the court de- 
cisions, the legislature had, in a few 
particulars, enacted statutes upon the 
subject. In Virginia, the legislative 
regulation of bills and notes, as well 
as of assignments and other writings, 


was set forth in the Code of 1887 as 
Chapter 134, the title being ‘‘Bills, 
Notes, Bonds, Assignments and other 
Writings.”” This chapter embraced sec. 
tions 2842-2862 inclusive, of the Code. 


GENERAL AND QUALIFIED ACCEPTANCES. 


Section 2842 of the Code of Virginia 
regulated general and qualified accept- 
ances. It provided that if a person 
accept a bill of exchange payable at 
the house of a banker or other place, 
without further expression in his ac- 
ceptance, such acceptance shall be deem- 
ed a general acceptance, and the pre- 
sentment of the bill for payment may 
be either at such place or as it might 
have been if no such place had been 
specified in the acceptance. If an ac- 
ceptor shall, in his acceptance, express 
that he accepts the bill, payable at a 
banker’s house or other place only, and 
not otherwise or elsewhere such ac- 
ceptance shall be deemed a qualified 
acceptance, and in such case, the pre- 
sentment of the bill for payment shall 
be at the place specified in such quali- 
fied acceptance. A further provision 
was made as to the non-necessity of 
averring or proving, as against a maker 
or acceptor, presentment at the time 
or place specified in a general or quali- 
fied acceptance. 

This section, so far as its definition 
of what constitutes a general, and what 
a qualified acceptance, is concerned, 
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was virtually repealed by the Nego- 
tiable Instruments Law. Section 140 
of that law provides that an acceptance 
to pay at a particular place is a general 
acceptance unless it expressly states 
that the bill is to be paid there only, 
and not elsewhere; and section 141 de- 
fines qualified acceptances. 

Section 2842 was specifically repealed 
by the Virginia legislature, December 
24, 1903. 


PAYABLE ELSEWHERE THAN AT DRAW- 
EE’S RESIDENCE. 


BILL 


Section 2843 provided that if a bill of 
exchange, wherein the drawer had ex- 
pressed it to be payable in any place 
other than that by him mentioned 
therein to be the residence of the draw- 
ee, was not accepted on presentment, 
the bill might, without further pre- 
sentment to the drawee, be protested 
for non-payment in the place wherein 
it was expressed to b p ayable, unless 
the amount was paid to the holder on 
the day on which the bill would have 
become payable had it been duly ac- 
cepted. 

This subject is regulated and covered 
by the Negotiable Instruments Law 
(see section 156; also sections 143 and 
147) and section 2843 was specifically 
repealed by the Virginia legislature on 
December 24, 1903. 


HOLIDAYS AND PAPER MATURING THEREON, 


Section 2844 of the Code designated 
the public holidays and provided for 
presentment, protest, etc. of paper ma- 
turing on holidays. Originally paper ma- 
turing on holidays was presentable for 
acceptance or payment on the preced- 
ing day. Holidays falling on Sunday 
were observable on Monday, and paper 
maturing on Monday was presentable 
the day succeeding. By act of Febru- 
ary 19, 1896, presentment etc. of paper 
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falling due on holidays was changed to 
the succeeding day, Saturday after- 
noons were included among the holi- 
days, Saturday maturing paper was 
presentable before 12 o’clock, but no- 
tary’s demand of paper, refused before 
12, might be made on Saturday after- 
noon, and notice given on the succeed- 
ing day; and banks, etc. receiving paper 
for collection on Saturday were exon- 
erated from negligence for not present- 
ing and collecting onthat day. Banks, 
by directors’ vote, were permitted to 
do business Saturday afternoons. 

In 1898, when the Negotiable Instru- 
ments Law was enacted, section 85 
created an inconsistency in that it pro- 
vided that instruments falling due on 
Saturday (except the option to present 
demand paper in the forenoon) were to 
be presented for payment on the next 
succeeding business day, while under 
section 2844, as amended in 1896, the 
provision was that bills, drafts, checks, 
notes etc., ‘‘in case of a half-holiday, 
be deemed to be payable and present- 
able for payment or acceptance, at or 
before twelve o'clock noon of such half- 
holiday,” with a provision that demand 
for protest of paper dishonored in the 
forenoon might be made on Saturday 
afternoon and notice of dishonor given 
on the succeeding day. 

By act of April 2, 1902, the legisla- 
ture sought to regulate the subject. 
Section 2844 was amended, so that 
after naming the holidays and Satur- 
day from 12 noon to midnight asa half- 
holiday, it provided that for all pur- 
poses of presentment, protestand notice 
of bills, notes, checks, etc. made on or 
after May 1, 1902 such days should be 
treated as holidays and half holidays, 
and paper otherwise presentable for 
payment or acceptance on any of the 
said holidays, or half holidays, or on 
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a Sunday, should be deemed present- 
able and payable on the succeeding 
business day; re-enacting the clause 
exonerating banks which received paper 
for collection on Saturday from pre- 
senting on that day, and providing 
further ‘‘that in construing this sec- 
tion, every Saturday designated a half- 
holiday shall until twelve o’clock noon, 
be deemed a secular or business day, 
except so far as the same may be in- 
consistent with” the Negotiable Instru- 
ments Law. Re-enacting the provis- 
jon permitting ;banks to do business 
Saturday afternoons, by vote of direc- 
tors. Also re-enacting the provision 
that when holidays fall on Sunday, 
Monday is a holiday, and paper matur- 
ing on Monday, is payable on Tuesday. 

This evidently did not suit, for at an 
extra session of the legislature in 1902, 
two acts were passed. One approved 
July 29, 1902, to take effect August rst, 
named the days to be observed as holi- 
days and Saturday afternoons as _ half- 
holidays; made provision as to holidays 
falling on Sunday; provided for the 
validity of contracts made on public 
holidays or Saturday half-holidays; and 
provided that the act should not be 
construed to prevent a bank from do- 
ing business on any public holiday or 
Saturday. Theother act, approved July 
28, 1902, to take effect August rst, 
amended section 2844, and provided 
that alldays nowor hereafter designated 
as holidays, and the entire day of 
every Saturday, should, for purposes of 
presentment, protest, notice, etc. be 
treated as holidays, and non-business 
days, and be so considered and con- 
strued within the meaning of the Ne- 
gotiable Instruments Law, and all paper 
otherwise presentable on holidays or 
Saturdays or Sundays, was to be deeme 
ed presentable on the succeeding busi- 
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ness day. Collecting agents were ex. 
onerated for not presenting, collecting 
or protesting, or giving notice on holi. 
days, Saturday or Sunday; but ‘‘ notice 
of the non-acceptance, non-payment, 
dishonor or protest of any such instru. 
ment as is herein before specified may 
be given on any such holiday, Saturday 
or Sunday, with the same effect as if 
it were a secular or business day.” 

The final regulation of the subject 
of holidays and maturities is by chap- 
ter 137 of the laws of the present year, 
approved March 12, and published else- 
where in this number. By this law 
section 2844 of the Code of Virginia is 
amended so that it now names the holi- 
days and half-holidays and makes pro- 
vision for the maturity of paper falling 
due thereon, consistent, and to be read 
in connection, with section 85 of the 
Negotiable Instruments Law. Under 
the present law, all paper maturing on 
Saturday is to be presented the follow- 
ing business day, except that demand 
paper may be presented on Saturday 
forenoon. 

It has been stated, however, that the 
act of March 12, 1904 does not entirely 
regulate the subject. The following 
objections to it were stated in the re- 
port of the Committee on Banking and 
Jurisprudence to the recent convention 
of the Virginia Bankers’ Association. 

‘‘Another instance of ill-considered 
action on the part of the Legislature, 
was an amendment to the law provid- 
ing for legal holidays, which has again 
been complicated. The object of the 
amendment was to make the roth day 
of January, heretofore designated as 
‘Lee’s Birthday,’ to be designated as 
‘Lee-Jackson Day.’ But the draughts- 
man of the bill passed March 12, 1904, 
overlooked the previous ameadments 
to the holiday law passed on July 28 
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and 29, 1902, which had been rendered 
necessary in order to straighten out the 
law. The law as it now stands renders 
it very uncertain as to when negotiable 
instruments maturing on holidays shall 
be payable when such holidays fall on 
Friday. It appears, however, that ac- 
cording to the calendar, none of the 
holidays designated in the existing law 
will fall on Friday for three years or 
more. In the meantime, proper legis- 
lative intervention can be sought.” 
Under the act of July 28, 1902, ‘‘the 
entire day of every Saturday”’ was de- 
clared a holiday, for all purposes as re- 
gards maturity, presentment, protest 
and notice, to be so construed within 
the meaning of the Negotiable Instru- 
ments Law, and paper otherwise pre- 
sentable on holidays, or Saturdays or a 
Sunday, was made presentable on the 
succeeding business day. Under this, 
where a holiday fell on Friday, the pro- 


vision making the entire Saturday a 
holiday, would preclude its present- 
ment, etc. on Saturday forenoon, and 
postpone it to the succeeding business 


day not aholiday. But under the pres- 
ent law of March 12, 1904, the provis- 
ion is that every Saturday is a holiday 
from 12 noon to 12 midnight, hence 
Saturday forenoon is a business day; 
and it is provided that paper otherwise 
presentable on a holiday, half holiday 
or Sunday, is presentable on the secu- 
lar or business day next succeeding such 
holiday, half holiday or Sunday. This 
raises the question whether, when Fri- 
day is a holiday, the paper is present- 
able on the secular or business day next 
succeeding, namely, Saturday forenoon. 
It would seem, however, that the neces- 
sary certainty with regard to this ques- 
tion is provided by section 85 of the 
Negotiable Instruments Law: ‘‘Instru- 
ments falling due on Saturday are to 
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be presented for payment on the next 
succeeding business day, except that in- 
struments payable on demand may, at 
the option of the holder, be presented 
for payment before 12 o’clock noon on 
Saturday when that entire day is not a 
holiday.”” Under this provision, where 
an instrument matured on a holiday 
Friday, the next succeeding business 
day, by virtue of the present law of 
March 12, upon which the instrument 
would fall due would be Saturday fore- 
noon, but, falling due on Saturday, the 
Negotiable Instruments Law steps in 
and says the instrument is to be pre- 
sented on the next succeeding business 
day. This view is confirmed by the 
further provision of the act of March 
12, 1904: ‘*Provided further, that in 
construing this section, every Saturday 
designated a half-holiday shall until 12 
o’clock noon be deemed a secular or 
business day, except in so far as the 
same may be inconsistent with the. act 
of assembly approved March 3, 1898, 
known as the Negotiable Instruments 
Law.” We should say, therefore, that 
under the existing law, where a holiday 
fell on Friday, paper then maturing 
would not be presentable, payable and 
protestable until Monday. 

Some questions may, however, arise 
under the existing law growing out of 
the provision that nothing in the holi- 
day law shall be construed ‘‘to prevent 
any bank from keeping its doors open 
or transacting its business on any of 
the said Saturday afternoons if, by a 
vote of its directors, it elects to do so.”’ 
If a bank, by directors’ vote, keeps 
open on a Saturday afternoon, is it to be 
regarded a business day with reference 
to presentment for payment to, and 
payment of checks by, such bank, so 
that acts of this nature would not be 
premature orinvalid? Forexample, at 
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12 o'clock on a Saturday, A issues his 
check to B. At 12.30 p. m. he discov- 
ers B has defrauded him. Knowing 
that Saturday afternoon is a half-holi- 
day, A feels safe and does not stop pay- 
ment at the bank until opening time 
Monday moraing. But the bank has 
kept open on Saturday afternoon, and 
paid B the check. Is this payment 
valid, or was it premature? By the 
general law, paper otherwise present- 
able for payment on a half holiday, ‘‘is 
deemed to be payable and to be pre- 
sentable for payment or acceptance on 
the secular or business day next suc- 
ceeding such * * * half holiday.” 
Under this, then, presentment and pay- 
ment of a check on a Saturday after- 
noon would, in the absence of permis- 
sion for the ‘‘open door’ be premature 
and invalid. Monday would be the 
first legal day of maturity of such a 
check. 

What effect then, has the permission to 
keep open and transact business? What 
business transactions on the half-holi- 
day does it cover and validate? To 
whom does the permission extend ? 
These are questions concerning which 
there may be doubt and contention. 

1. A note payable at a bank matures 
on Friday which happens to be a holi- 
day. It is held for presentment at the 
earliest legal moment. By virtue of 
the Negotiable Instruments Law, in- 
struments (except those payable on de- 
mand) falling due on Saturday are to 
be presented for payment on the next 
succeeding business day. As such an 
instrument would not be legally pre- 
sentable and payable on Saturday fore- 
noon when all banks transact business, 
the permission to transact business on 
Saturday afternoon would not include 
the payment of such a note. 

2. A check is presented for payment 
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on Saturday afternoon to a bank which 
has kept open. The general law says 
that paper otherwise presentable on a 
half-holiday is payable on the succeed- 
ing business day. But the law also says 
the bank may transact business on Sat. 
urday afternoons. Banking business 
certainly includes the receiving of de- 
posits and payment of checks. If these. 
transactions cannot be made there is 
no reason for the bank to keep open. 
It is reasonable to assume the legisla- 
tive permission to keep open to transact 
business is a permission not only to re- 
ceive deposits but to pay checks. Yet 
in the absence of specific definition of 
what the transaction of business is to 
consist, it might be argued that the 
legislative postponement of the pre. 
sentment and payment of paper other- 
wise payable on half-holidays, to the 
succeeding business day, applies to the 
presentment and payment of checks, 
as well as to other paper otherwise then 
maturing, and that the business per- 
mitted to be transacted is such only as 
is not affected by the statute regulating 
the maturity of holiday paper, namely, 
such acts as the receiving of deposits, 
the drawing of exchange, and the mak- 
ing of other contracts. 

3. If payment of checks is construed 
to be lawful on Saturday afternoon by 
a bank which, by vote of directors, has 
kept open, then demand of payment 
would equally be valid, and, in case of 
refusal, protest on Saturday afternoon. 

4. An incorporated bank keeps open 
and transacts business by vote of direc- 
tors on Saturday afternoon. A private 
bank across the street, which has no 
directors to vote, also keeps open. Are 
the transactions of the one valid and 
of the other one invalid? 

The above suggestions as to possible 
questions which might arise growing 
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out of the existing provision in the 
holiday law that banks, by vote of di- 
rectors, may keep open and transact 
business on Saturday afternoon, would 
seem to point to the advisability, in 
any revision and re-enactment of the 
holiday law, of a specific definition by 
the legislature of what transactions 
might be lawfully conducted by banks 
which kept open on a half-holiday, as 
well as clear regulation concerning pre- 
sentment, payment and protest of paper 
in such cases. 


NOTICE OF DISHONOR. 


Section 2845 of the Code of Virginia 
was originally a corollary of section 
2844, and provided that notice of dis- 
honor, in the case of paper, which by 
reason of its maturity on a holiday, 
was presentable on the preceding day, 
need not be given until the day follow- 
ing the holiday. The section had no 
effect after the time of presentment 
was changed from ‘‘preceding’’ to 
“succeeding.”” It was positively repeal. 
ed December 24, 1903. 


PRESENTMENT FOR PAYMENT TO 
FOR HONOR. 


ACCEPTOR 


Section 2846 provided that when a 
bill was accepted supra protest it was 
not necessary to present the bill to the 
acceptor for honor until the day follow- 
ing that of maturity, or where such ac- 
ceptor is in another place, to forward it 
the day following. Section 168 of the 
Negotiable Instruments Law supplant- 
ed this provision by one to the same ef- 
fect. Section 2846 was specifically re- 
pealed December 24, 1903. 


PRESENTMENT TO ACCEPTOR FOR HONOR IN 
CASE OF HOLIDAY. 


Section 2847 of the Code provided 
that when the day following maturity 
is a holiday ete. it is not necessary to 
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present or forward for presentment to 
the acceptor for honor until the first 
business day thereafter. This section 
has not been repealed. It has been re- 
tained, and as amended by act approv- 
ed July 28, 1902, taking effect August 
1, 1902, reads as follows: 


$2847. When, if day following that 
on which it becomes due be a Sunday, 
Saturday, or public holiday. If the 
day following that on which any such 
bill shall become due shall happen to 
be a Sunday or a Saturday, or any day 
now or hereafter designated or estab- 
lished by law as a public holiday in this 
state, it shall not be necessary to pre- 
sent it or forward it for presentment 
for payment to such acceptor for honor 
or referee until the next succeeding 
secular or business day. But this act 
shall be applicable only to bills made 
on or after the day on which this act 
shall take effect. 


NOTICE OF DISHONOR BY MAIL. 


Section 2848 of the Code provided 
that service of notice of protest or dis- 
honor by mail in any city or town should 
be equivalent to personal service. This 
section was virtually supplanted by sec- 
tion 96 of the Negotiable Instruments 
Law which contains the provision that 
notice ‘‘may in all cases be given by 
delivering it personally or through the 
mails.”’ Said section 2848 was specifi- 
cally repealed December 24, 1903. 


REQUISITES OF NEGOTIABILITY. 


Section 2849 of the Code was theim- 
portant section which provided the re- 
quisites of negotiability. It provided 
that promissory notes or checks for 
money on their face payable at a par- 
ticular bank, etc. in the state, whether 
containing words of negotiability or 
not,and inland bills of exchange, should 
be negotiable, and might (but need 
not) be protested in like manner as 
foreign billsof exchange; presentment, 
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demand and notice not, however, being 
dispensed with. 

When the Negotiable Instruments 
Law was enacted, it changed the stand- 
ard of negotiability, section 1 of the 
act defining the requisites. Under that 
section, payability at a bank is no long- 
er a requisite. Of course a note may 
be so made payable, but need not be, 
to be negotiable. It must, however, 
contain words of negotiability such as 
orderor bearer. Section 2849, the pro- 
visions of which were repealed by the 
Negotiable Instruments Law, so far as 
inconsistent therewith, was specifically 
repealed December 24, 1903. 

PROTEST NO LONGER EVIDENCE OF NOTICE OF 
DISHONOR, 

Section 2850 of the Code of Virginia 
as amended in 1893 provided that ‘‘a 
protest in all cases, whether such pro- 
test be made in this state or not, shall 
be prima facie evidence of what is stated 
therein, or at the foot or on the back 
thereof, in relation to presentment, de- 
mand, dishonor and notice thereof.”’ 

Under this, it was competent to prove 
notice of dishonor, as well as the fact 
of dishonor, by the notary’s certificate. 
The Negotiable Instruments Law does 
not provide that the certificate of the 
notary shall be evidence of notice of 
dishonor, and on December 24, 1903, 
the Virginia legislature specifically re- 
pealed section 2850. Now, in the state, 
by virtue of the law merchant and 
under the Negotiable Instruments Law, 
the certificate of protest, while afford- 
ing evidence of dishonor, is not admis- 
sible to prove notice. That must be 
proved separately and independently by 
the testimony of the witness giving it, 
whether he be the notary, or some one 
else. The convenient means of prov- 
ing notice of dishonor, provided by the 
legislative declaration that it might be 
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proved by certificate of protest, has now 
been swept away, and the former law 
thereby changed. 

At the recent convention of the Vir. 
ginia Bankers’ Association, the follow- 
ing comment was made in the report 
of the Committee on Banking and Juris. 
prudence upon the act of the levisla- 
ture in repealing section 2850: 

“The Legislature, Acts 1yo2-3-4, p: 
repealed Section 2850 of the Code, whi 
as follows: ‘Of what protest is evidenc« 
protest in all cases, whether such prot 
made in this state or not, shall be pri 


t 
evidence of what is stated therein, or 


Y 599, 


read 


he 


foot, or on the back thereof, in relation 
sentment, demand, dishonor and notice th 

The repeal was doubtless due to inadvert 
As matters now stand, and until relief can be 
obtained from the Legislature, banking 1 
tions and lenders of money are under 1 
cessity of seeing that all paper discount 
them contains in the body thereof a wa 
protest; or, lacking this, requiring that t 
tary, at the time of giving notice of dishonor 
any instrument not containing such 
shall make such memoranda of the fact as \ 
enable him to testify positively thereto, shoul 
occasion subsequently require it. All member 
of the association were duly notified of this by 
our attorneys, Messrs. Bryan and Williams.” 


DAMAGES ON PROTESTED BILLS 


Section 2851 provided the rate of 


damages on protested bills. This sec- 
tion was repealed December 24, 1903. 
The Negotiable Instruments Law pro- 
vides no damages. 
The remaining sections of chapter 
34, 2852-2862 inclusive, have not been 
affected by the Negotiable Instruments 
Law and have not been repealed by the 
legislature. They regulate actions of 
debt upon notes, bills or other writings, 
concern the validity of writings payable 
to a person who is dead, and contain 
other provisions concerning assignments 
and actions upon non-negotiable in- 
struments. 
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BANKING LAW. 


HIS Department embraces all the newly decided cases of importance to bankers, bank 


insel and bank directors, 


The experiences they disclose are likewise worthy the careful 


attention and study of the merchant, the depositor and the bank student seeking advancement. 
Further information regarding any case published herein will be furnished on application. 


CERTIFIED CHECK. 


Check transferred for value by payee without indorsement—Certification by bank for 
transferee—Liability of bank to holder notwithstanding stop payment by drawer 


and fact that check unindorsed. 


Meuer v. Phoenix National Bank, New York Supreme Court, Appellate Division, First 
Department, May, 1904. 


A $1,300 check drawn by Johns, an at- 
torney, payable to Muir, for money col- 
lected for the latter, was transferred by 
Muir to plaintiff for value, but without 
indorsement. Muir died, and Johns stop- 
ped payment of the check. Afterwards, 
plaintiff presented the check and had it 
certified. Subsequently, upon demand 
of payment, the bank refused to pay 
upon the ground that the check was not 
indorsed by the payee, but offered to pay 
if Muir’sexecutor would indorsethe check. 
The executor of the payee refusing to in- 
dorse, the holder sued the bank. 

Held: The bank is directly liable on 
the certified check to the holder, though 
without indorsement. Under the Nego- 
tiable Instruments Law, the transfer of 
the check by the payee, unindorsed, vest- 
ed title thereto in the plaintiff subject to 
equities, if any, of the drawer against the 
payee. But there were no equities, as 
the drawer owed the payee the amount 
for which the check was given, hence 
plaintiff had a good, enforceable title to 
the check. When the bank certified it, 
it constituted a new contract between the 
bank and holder, substituting the obliga- 
tion of the bank for that of the drawer. 
he check and certification operated as 
an assignment of the funds to the credit 
of the drawer with the bank and the bank 
became liable to the holder. 


INGRAHAM, J. This action is brought 
to recover theamount of a check drawn 
by one Arthur Johns upon and certified 
by the defendant. Mr. Johns, who was 
an attorney at law, had collected for one 
Edla Muir a sum of money, and on De- 
cember 12, 1901, drew his check upon the 
defendant, with whom he had anaccount, 
to the order of Edla Muir for $1,303.65, 
and sent that check to the payee, who was 
at that time sick in a hotel in this city. 
The plaintiff, wlio was the brother-in-law 
of Mrs. Muir, and who had been in the 
habit of making advances to her in the 
absence of her husband, Dr. Muir, who 
was in Europe, and having loaned her 
$900, in addition to othersums of money 
represented by promissory notes, called 
upon her in the afternoon of Saturday, 
December 28, 1901. He was accompanied 
by his son-in-law, and found her con- 
fined to her bed. When the plaintiff 
went into the room Mrs. Muir asked him 
whether he had any money, to which he 
replied in the affirmative. She then ask- 
ed him to advance her four or five hun- 
dred dollars, to which the plaintiff replied, 
‘‘You promised—you owe me $900, and 
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you promised me when you would get a 
check you will give that check from your 
lawyers.” In reply she said: ‘Yes, I got 
it,” and sent her maid to the hotel office 
for the check and gave it to the plaintiff 
and he paid her $400, receiving the check 
in payment of the $900 that Mrs. Muir 
owed him and the $400 he then advanced. 
This testimony was corroborated by the 
plaintiff's son-in-law, who was present, 
and also by Mrs. Muir’s maid, who got 
the check from the safe in the hotel office, 
and who was present at a part of the 
interview. There was also evidence tend- 
ing to show that a sum of money amount- 
ing to about $400 was found after Mrs. 
Muir’s death in her apartment. On the 
following day (Sunday) Mrs. Muir died. 
After her death Mr. Johns, the drawer 
of the check, having ascertained that the 
check was in the plaintiff's possession, 
wrote to the bank stopping payment. 
That note was dated Monday, December 
30, and the evidence is that it was re- 
ceived by the bank on the morning of 
that day. Mrs. Muir left a will appoint- 
ing her husband her executor. Upon Mr. 
Muir’s returning to this country his wife’s 
will was probated, when he was request- 
ed by the plaintiff to indorse this check, 
but, acting upon the advice of Johns, his 
attorney, he refused to indorse it, and 
thus the matter rested. The plaintiff thus 
being the owner and holder of the check 
for value, about the 15th of January, 
1902, sent it by his son to the defendant 
bank for certification. Upon presenta- 
tion to the paying teller of the bank he 
certified it and returned it to the plain- 
tiff’s son, who returned it to the plaintiff. 
No questions were asked at the time 
the check was certified, the messenger 
simply handing the check to the pay- 
ing teller, the paying teiler certifying it 
and returning it to the messenger with- 
out comment. Subsequently a demand 
was made upon the bank for the payment 
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of the check, and the bank refused 
pay upon the ground that it was not i 
dorsed by the payee, but stated to ti 
person presenting it that if it was indors 
ed by the executor of the payee the bank 
would pay the check. The executor of 
the payee having refused to indorse the 
check upon the ground that he was ad- 
vised not to by his attorney, the drawer 
of the check, this action was commenced. 
None of these facts were seriously dis- 
puted. 

The court below left it to the jury to 
say whether or not the plaintiff becamea 
bona fide holder of the check for value, 
charging the jury, “that is the first thing 
for you to consider in this case, because 
if you reach the conclusion that the plain- 
tiff inthis case is not a bona fide holder 
for value of this instrument, you need go 
no further. The underpinning of his 
structure has been knocked out, and it 
must fall to destruction unless he satis. 
fies you, by a fair preponderance of credi- 
ble evidence, because the burden is upon 
him in the first instance, that he is the 
bona fide holder for value.” The jury 
having found a verdict for the plaintiff, 
they must have found that the plaintiff 
was the owner of the check. Being the 
owner of the check, he presented it to the 
bank, who certified it without making 
inquiry as to who it was that presented 
it for certification; and the question is 
whether the bank is liable upon this cer- 
tification to the holder of the check at 
whose request it was certified. If the 
bank is liable to the plaintiff for the 
amount of the check, the other questions 
presented need not be considered. It 
must be borne in mind that the bank does 
not dispute its obligation to pay to the 
drawer of the check the sum of money 
represented by it. He had on deposit 
the amount of the check to his credit. 
When the bank certified his check, it ap- 
propriated so much of the amount that 
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the drawer had on deposit for the pay- 
ment of this check, and, so far as appears, 
has that amount now in its possession. 
Neither does the drawer of this check dis- 
pute the fact that he owed to the drawee 
the amount of money represented by it. 

The questions that are usually present- 
ed when a bank disputes the certification 
of a check relate to the equities between 
the drawer and the payee of the check, 
or between the drawer of the check and 
the bank; and, of course, in such case it 
would be necessary, in order to shut out 
these equities, to show that the holder of 
the check parted with value upon the 
faith of the certification; but, if by this 
certification there was an agreement to 
appropriate a part of the money then on 
deposit in the bank in payment of the 
check, I can see no reason why the right 
to that money does not vest in the plain- 
tiff irrespective of any question of estop- 
pel which would be presented by reason 
of his having parted with a consideration 
based upon the certification of the check 
by the bank. That the title to this check 
could pass by delivery without indorse- 
ment is settled beyond dispute, and while 
by the transfer of the check its negoti- 
ability was destroyed, so that the trans- 
feree received simply the title that the 
transferer had, which was subject to any 
equities that existed between the drawer 
of the check and the payee, still the title 
to the check passed by the transfer; and 
upon the undisputed evidence here, Mrs. 
Muir had a good title to this check, and 
there are no equities which interfere with 
the plaintiff’s right to recover. It isalso 
well settled that the certification of a 
check is equivalent to the acceptance of a 
bill of exchange. As stated in the Am. 
« Eng. Enc. of Law (vol. 5, 2d ed., p. 
155), “When a check is presented by the 
holder and certified, the certification con- 
stitutes a new contract between the hold- 
erand the bank. The drawer is released 
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and the bank assumes his place; it is as 
if the funds had been paid out to the 
holder and redeposited to his credit.” 
And this rule is now a part of the Nego- 
tiable Instrument Law (chap. 612 of the 
Laws of 1897, as amended by chap. 336 
of the Laws of 1898). Section 323 pro- 
vides that “where a check is certified by 
the bank on which it is drawn, the cer- 
tification is equivalent to an acceptance.” 
Section 324 provides that “where the 
holder of a check procures it to be ac- 
cepted or certified, the drawer and all 
indorsers are discharged from liability 
thereon.” Section 325 provides that “a 
check of itself does not operate as an 
assignment of any part of the funds to 
the credit of the drawer with the bank, 
and the bank is not liable to the holder, 
unless and until it accepts or certifies the 
check.” Section 79 provides that ‘‘where 
the holder of an instrument payable to 
his order transfers it for value without 
indorsing it, the transfer vests in the 
transferee such title as the transferer had 
therein, and the transferee acquires, in 
addition, the right to have the indorse- 
ment of the transferer.” And section 112 
provides that “the acceptor by accepting 
the instrument engages that he will pay 
it according to the tenor of his accept- 
ance; and admits the existence of the 
drawer, the genuineness of his signature, 
and his capacity and authority to draw the 
instrument.” 

By these provisions it seems to me 
that the solution of the question present- 
ed is free from doubt. The defendant 
had to the credit of the drawer of the 
check the amount represented by the 
check. The drawer of the check owed 
to the payee the amount represented by 
it, and in discharge of that obligation 
sent to the payee the check in question. 
The payee of the check, for a valuable 
consideration, delivered it to the plain- 
tiff, who, under section 79 of the Nego- 
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tiable Instrument Law, thereby became 
vested with the title of the transferrer of 
the check. By presenting this check to 
the bank for certification, and its certifi- 
cation by the bank, a new contract was 
made between the bank and the holder 
by which there was substituted the obli- 
gation of the bank for that of the drawer 
of the check, and thereby the drawer be- 
came released from liability; and as the 
payee of this check transferred it to the 
plaintiff, the plaintiff had a good title to 
the check and the right to enforce it 
when the bank, by its certification, accept- 
ed the check and made a contract with 
the holder promising to pay it. By the 
certification the bank voluntarily assum- 
ed the obligation of the drawer, and 
agreed to pay the check to the plaintiff. 
The check and certification operated as 
an assignment of the funds to the credit 
of the drawer with the bank, and the bank 
became liable to the holder (Neg. Inst. 
Law, sec. 325). These rules are elemen- 
tary, and in view of the express provis- 
ions of the Negotiable Instrument Law, 
to which attention has been called, it is 
not necessary to refer to the authorities 
to support them. 

The argument of the defendant is based 
upon three cases in the Court of Appeals 
of this State, neither of which, as I view 
it, presents the precise question here, al- 
though it is substantially determined in 
the first case referred to. The first case 
is Freund v. Importers’ and Traders’ Nat. 
Bank (76 N. Y. 352). In that case the 
plaintiffs, on December 1, 1869, drew 
their check -upon the defendant bank, 
payable to M. Oppenheimer & Sons, or 
order, for the sum of $738.88, and deliv- 
ered it to the payees, for their accommo- 
dation, and without any restriction as to 
the manner of its use. On the same day 
the payees transferred it by delivery, and 
without indorsement, to N. Blun & Sons, to 
whom they were indebted for goods sold, 
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and Blun & Sons procured it to be certi- 
fied by the proper officer of the defend- 
ant on that day. After certification the 
plaintiffs notified the defendant not to 
pay the check. The defendant, after that, 
paid the check to Blun & Sons, having 
first received from them a bond of in- 
demnity. The plaintiffs then brought an 
action against the bank to recover the 
alleged balance of deposit represented by 
this check. The Court of Appeals held 
that the payee could transfer by indorse- 
ment, or in any other mode known to the 
law for transferring such rights; as by an 
independent written instrument or by 
parol with manual delivery; and as be- 
tween the assignor and assignee, the 
transaction is then complete and effectual, 
without notice to the debtor; that al- 
though a negotiable instrument was not 
indorsed, or otherwise transferred accord- 
ing to its terms, it was still a chose in ac- 
tion, transferable by delivery or other 
mode of assignment, and the transferee 
took at least an equitable title in it; that 
since the adoption of the Code of Proce- 
dure it matters not whether the assignee 
gets the legal as well as the equitable 
title, as if he gets the whole interest, he 
May maintain an action in his own name; 
that if Blun & Sons were then the holders 
and owners of the check with such right 
that they could enforce it against the 
makers, the certification of it by the de- 
fendant had all the legal effect which the 
same certification would have had _ had it 
been indorsed by the payees; that the 
legal effect is the same as if the defend- 
ant had paid the money upon it, with the 
proper indorsement upon it of the payees; 
that by the certification of a negotiable 
check, properly negotiated, the depositary 
of the fund checked upon becomes liable 
to the owner of the certified paper, and 
is bound to have in readiness the money 
to meet it, from the fund drawn upon; 
that when the check is not negotiable,or has 
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not been indorsed, but has by assignment 
come into the hands of a lawful owner, 
who has a right to enforce it against the 
maker, the effect is the same; that when 
a debtor has notice of the assignment of 
the chose in action, he may not make 
valid payment after that to the assignor; 
that he has the right to promise to pay 
to the assignee. And it was held that 
the bank was liable upon the certification, 
although the check was an accommoda- 
tion check, given to the payee without 
consideration; and that the payment by 
the bank to the holder of the check after 
such certification was a payment which 
bound the drawer. 

The second case is Lynch v. First Nat. 
Bank of Jersey City (107 N. Y., 179). It 
there appeared that one Wilder purchased 
of the plaintiff a diamond of the value of 
$500, and delivered to the plaintiff in 
payment therefor a check signed by him- 
self upon the defendant to his own order, 
which was certified by the bank upon 


which it was drawn, and payable through 
the American Exchange National Bank in 


New York. The check, however, was 
not indorsed by Wilder, and the bank re- 
fused to pay it. The check, when certi- 
fied, was in the possession of the drawer, 
and was certified by the bank at his re- 
quest. The Chief Judge of the Court of 
Appeals, in delivering the opinion of the 
court said: “It therefore seems to us that 
the only question in this case is whether 
the bank could be made liable to pay to 
third persons Wilder's funds by any trans- 
fer of this check, except one evidenced 
by the indorsement of his name thereon;” 
that the acceptance of the check was 
made by the bank when, through its 
agent, it indorsed thereon a certificate of 
genuineness and directed its payment by 
the American Exchange Bank; that that 
Operated as a promise to pay it upon 
presentation at the American Exchange 
Bank, bearing Wilder’s indorsement; that 


465 


‘the obligation of the bank as shown 
thereby amounts to a representation that 
the drawer has funds in the bank with 
which to pay the check, and that it will 
retain and pay them to the holder through. 
its agency in New York upon presenta- 
tion there bearing the proper indorse- 
ment;” and that as no contract was made 
with the plaintiff, the only contract be- 
ing with Wilder to pay to the holder of 
the check when he had directed such pay- 
ment by indorsement, the plaintiff could 
not maintain an action against the bank 
upon the indorsement. In referring to 
Freund v. Importers’ & Traders’ Nat. 
Bank (supra), the court said: “It was 
held in Freund v. Importers’ & Traders’ 
Bank, (supra) that a certification by the 
bank of a check in the hands of a holder 
who had purchased it for value from the 
payee, but which had not been indorsed 
by him, rendered the bank liable to such 
holder for the amount thereof. By ac- 
cepting the check the bank took, as it 
had the right to do, the risk of the title 
which the holder claimed to have acquired 
from the payee. In such case the bank 
enters into contract with the holder by 
which it accepts the check and promises 
to pay it to the holder, notwithstanding 
it lacks the indorsement provided for, 
and it was accordingly held that it was 
liable on such acceptance upon the same 
principles that control the liabilities of 
other acceptors of commercial paper. In 
the case at bar the certification of the 
bank was made at the request of the draw- 
er, and was subject to the condition im- 
posed by him, plainly written in the check, 
that it should not thereafter be payable, 
except by his indorsement.”’ 

The third case is O. N. Bank v. Bing- 
ham (118 N. Y. 349). It there appeared 
that one Brown had an account with the 
plaintiff bank, and applied to the cashier 
of the bank to cash a certain draft drawn 
by him for $17,000, upon certain repre- 
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e 
sentations which were false; that Brown 
was a bankrupt and had no funds in the 
bank, except such as resulted from the 
credit given him upon the faith of the 
draft; that the cashier of the bank, rely- 
ing upon such representations, cashed 
the draft and placed the proceeds to the 
credit of Brown, whereupon Brown drew 
a check upon the bank for $5,000, which 
the bank certified; that Brown took this 
certified check to the defendants, who 
cashed it for him, whereupon Brown dis- 
appeared; that by mistake Brown failed 
to indorse the check when he delivered 
it to the defendants; that while the de- 
fendants held this check unindorsed the 
plaintiff demanded its return, and upon 
their refusal to return it an action to re- 
cover its possession was commenced. It 


was decided that the purchaser of a draft 
or check who obtains title without an in- 
dorsement by the payee, holds it subject 
to all equities and defenses existing be- 
tween the original parties, even though 


he has paid full consideration, without 
notice of the existence of such equities 
and defenses; that the payee having taken 
title by assignment, for such was the 
legal effect of the transaction, the de- 
fense of the bank against Brown became 
effectual as a defense against a recovery 
on the check in the hands of the plain- 
tiffs as well; that as between the bank 
and Brown, Brown had no right to en- 
force the transfer of the check without 
indorsement, and the plaintiff, who had 
acquired Brown’s title to the check, could 
not recover. 

It was not disputed in either of these 
cases that if the bank had certified the 
check at the request of the holder, who 
had a good title to it as against the payee, 
and where there were no equities between 
the drawer and the payee, or the drawer 
and the bank, that the bank would be 
bound to pay the check to the holder at 
whose request it had been certified. Neith- 
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er of these cases is an authority against 
the right of the plaintiff to enforce this 
contract made between the bank and the 
holder of the check by the certification. 
Nor can it be that the fact that the bank 
did not inquire who was the owner of the 
check when it certified it, or with whom 
it was making a contract to pay the check, 
can affect the legal liability of the bank 
to the person with whom the contract 
was made. If the certification of the 
check operated as an assignment of the 
amount on deposit by the drawer, the 
holder of the check became the creditor 
and entitled to enforce the obligation of 
the bank to pay the amount on deposit. 
As was said in Freund v. Importers’ and 
Traders’ Nat. Bank (supra): “If Blun & 
Sons were then the holders and owners 
of it (the check), with such right as that 
they could enforce it against the makers, 
the certification of it by the defendant 
had all the legal effect which the same 
certification would have had, had it been 
indorsed by the payees. That legal effect 
is the same as if the defendant had paid 
the money upon it, with the proper in- 
dorsement upon it of the payees. By the 
certification of a negotiable check, prop- 
erly negotiated, the depositary of the 
fund checked upon becomes liable to the 
owner of the certified paper, and is bound 
to have in readiness the money to meet 
it from the fund drawn upon. When the 
check is not negotiable, or has not been 
indorsed, but has by assignment come 
into the hands of a lawful owner who has 
aright to enforce it against the maker 
the effect is the same.” The drawer of 
this check having been indebted to the 
payee sent this check to discharge this 
indebtedness, and the payee having trans- 
ferred for a valuable consideration the 
check to the plaintiff, who thereupon be- 
came the holder and owner thereof and 
entitled to enforce it against the drawer, 
and the holder having presented it to the 
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bank, the bank upon certifying it became 
the principal debtor, and liable to the 
legal holder of the check for the amount 
called for by it. 

I think, therefore, there was a good 
cause of action in favor of the plaintiff 
against the bank upon this certified check 
which entitled the plaintiff to recover, 
and that the judgment and order appealed 
from must be affirmed, with costs. 


Van Brunt, P. J., and O’Brien and 
Harcn, JJ., concur, 


McLavuGHLIN, J. (dissenting). The 
plaintiff cannot hold the judgment which 
he has recovered unless the bank certi- 
fied the check for Azm. In this the court 
isin entire accord. The real question, 
therefore, is whether the bank did in fact 
certify the check for the plaintiff; and I 
am unable to agree with the other mem- 
bers of the court that it did. The check 
was drawn by one Johns, payable to the 


order of Mrs. Muir, and when it was pre- 
sented to the bank for certification it had 
not been endorsed by, nor was anything 
said to indicate to the certifying officer 


that it had been delivered to her. The 
messenger who took the check to the 
bank for certification did not know the 
teller who certified the check, nor did the 
teller know him. Under such circum- 
stances I think we should hold that the 
certification was for the maker of the 
check and not for the plaintiff, who hap- 
pened to be the holder. Before a check 
can be said to have been certified for the 
holder, there must be something on the 
check itself to indicate that it has been 
delivered by the maker to the payee, or 
else satisfactory information to this effect 
must be given to the bank. A certifica- 
tion of a check at the request of the 
maker adds to his obligation that of the 
bank, whereas a certification at the re- 
quest of the holder, after the check has 
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been delivered, releases the maker and 
all prior indorsers (First Nat. Bank of 
Jersey City v. Leach, 52 N. Y., 350; 5 
Am. & Eng. Enc. of Law, 1055), and this 
is upon the ground that the holder could 
take the money called for by the check, 
instead of the certification, if he so de- 
sired. While this distinction is of no 
great importance in the case presented, 
it is of the utmost consequence in com- 
mercial transactions, many of which are 
now carried on by means of certified 
checks. 

In the present case, if the certification 
were for the maker of the check, then, 
had the bank failed, the plaintiff could 
have called upon him to make the same 
good; but if it were for the holder, the 
plaintiff alone would have sustained the 
loss. If I am correct in concluding that 
upon the facts the certification was for 
the maker, then it necessarily follows that 
the judgment must be reversed, because 
when the check was certified there was 
attached to it an implied condition that 
it would not be paid until the same was 
properly indorsed by the payee (Goshen 
v. Bingham, 118 N. Y. 349; Lynch v. 
First Nat, Bank of Jersey City, 107 N. Y. 
179). Nor does this view, as it seems to 
me, conflict with Freund v. Importers’ & 
Traders’ Nat. Bank (76 N. Y. 352). In 
that case Freund was a depositor in the 
defendant bank. He drew his check to 
the order of M. Oppenheimer & Sons, 
who, without indorsement, delivered it 
to N. Blun & Sons. N. Blun then indors- 
ed upon the check the following: ‘‘ M. 
Oppenheimer & Sons by N. Blun. N. Blun 
& Sons.” It thus appeared upon the check 
itself that N. Blun was the holder; that 
the check was no longer in the possession 
of the maker, and that the payees, M. 
Oppenheimer & Sons, had delivered the 
possession of it without indorsement to 
N. Blun. The bank, therefore, if it saw 
fit, could certify the check for him, not 
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withstanding the fact that it had not been 
indorsed by the payees; and this is all that 
case holds. It certainly falls far short of 
holding, where one has obtained possession 
of a check, negotiable only by indorse- 
ment, sends it to the bank for certification 
by a messenger, who does not know, and 
who is unknown to, the certifying teller, 
and the bank, nothing being said, certi- 
fies it, that that amounts to an agree- 
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ment with the holder that the check will 
be paid when presented, irrespective of 
the indorsement. 

There are several other errors alleged 
by the appellant, but the view which I 
entertain renders it unnecessary to here 
consider them. 

I think the judgment should be reversed 
and a new trial ordered, with costs to the 
appellant to abide the event 


OFFICER’S INDIVIDUAL LIABILITY ON NOTE OF CORPORATION. 


Reed v. Fleming, Supreme Court of Illinois, April 20, 1904. 


Action by the payees against William 
S. Reed individually, upon the following 
note: 


$2,500. Chicago, May 6, 1903. 

On or before July 15 after date, we 
promise to pay to the order of Fleming, 
Cadwallader F Co., as per agreement on 
reverse side, twenty-five hundred dollars 
at Central State Bank, West Lebanon, 
Ind., value received, with interest at 6 
per cent. per annum. 

William S. Reed, 
Prest. Mt. Carmel Lgt. ¥ 
Water Co. 


Seal of : 
: Mt. Carmel: 
tL. & W. Co.: 


On the reverse side was a provision 
that the note was to be paid in first mort- 
gage bonds, par value, of the Mt. Carmel 
Light & Water Co. as soon as the bonds 
could be issued in the regular and legal 


way, without reference to date of the note. 

The trial court gave judgment for the 
payees on the theory that the note was 
the individual obligation of Reed, and 
not the note of the corporation. This 
judgment is reversed, it being 

Held: While the words ‘‘Prest. Mt. 
Carmel Light & Water Co.” under the 
signature of Reed might be regarded as 
words of mere personal description if 
nothing more appeared, the seal of the 
corporation is in no way descriptive of 
the president, but is used to evidence and 
authenticate papers and obligations of 
the corporation. The note is, therefore, 
prima facie, the obligation of the cor- 
poration. ‘he burden was on the payees 
to allege and prove an individual promise 
of Reed, and it was not for him to show 
that the obligation was not his. 


NOTARY’S PROTEST IN ILLINOIS. 


Ewen v. Wilbor, Supreme Court of Illinois, April 20, 1904. 


In a suit on a promissory note, the cer- 
tificate of a notary of protest of the note 
was offered in evidence. It was contend- 
ed that the note in question, being an in- 
land bill, was not the subject of protest; 
that bythe law merchant, only foreign 
bills could be protested. 


Held: This court is committed to the 
view that the statute in relation to the 
duties of a notary public has changed the 
common law in this particular, and that 
inland bills are now the subject of pro- 
test. 
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DRAFT AND BILL OF LADING. 


Rights of bank purchasing draft and bill of lading to shipper’s order—Responsibility 
of terminal carrier for misdelivery of goods—Custom of railways to deliver to 
-onsignee without production and surrender of bill of lading inadmissible— 


Measure of carrier’s liability. 


Grayson County National Bank v. Nashville, C. and St. L. Ry., Court of Civil Ap- 
peals of Texas, March 3, 1904; re-hearing denied April 6, 1904. 


1. A bill of lading represents the prop- 
erty,and a bona fide title obtained through 
a pledge of the bill is as valid a title to 
the goods as can be obtained by actual 
delivery of the goods themselves, but, 
even though running to order or assigns, 
a bill of lading is not negotiable, and the 
rights arising out of its transfer corres- 
pond, not to those arising out of the in- 
dorsement of negotiable paper, but to 
those arising out of delivery of the prop- 
erty itself, 

2. Where a seller takes a bill of lading, 
stipulating for delivery at the point of 
destination to himself, his order or as- 
signs, it is evidence that. notwithstand- 
ing an appropriation of the goods which 
might be sufficient to transfer title to the 
buyer, the goods are retained within the 
seller's control, and the mere fact that 
the buyer is named as consignee does not 
pass title to him. 

3. Where a bill of lading taken to the 
order of the seller is indorsed by him, 
and attached to a draft upon the pur- 
chaser for the price, and the draft is de- 
livered to a bank for collection, or is dis- 
counted by the bank in reliance on the 
security of the bill of lading, title does not 
pass to the purchaser until, by payment 
of the draft, he has obtained possession 
of the bill. 

4. The carrier must bear the risk of 
delivering the goods to the person en- 
titled to them under the bill of lading 
and its indorsements; and where the bill 
directs delivery to the vendor's order, 
or his assigns, the carrier is notified that 
he must not deliver to the consignee with- 
out the bill properly indorsed by the con- 
Signor, and if he delivers otherwise he 
will be liable. 


5. Where goods have been transferred 
from one carrier to another, the last 
carrier is bound to deliver the goods to 
the holder of the bill of lading issued by 
the first carrier. 

6. The blanks in a bill of lading are 
not to be considered in construing the 
instrument. 

7. A bill of lading recited the receipt 
from the consignor of the goods, to be de- 
livered ‘‘to his or their assigns.” In the 
margin was written ‘‘S. W. 6,746,” to in- 
dicate the number of the car, and the 
name and location of the consignee, with 
a designation of the connecting carrier. 
There was sufficient space in the unfilled 
blanks to have written the consignee’s 
name. Ae/d, that the bill authorized de- 
livery only to the assigns of the consign- 
or, and the designation of the assignee in 
the margin could not be construed to 
change the effect of the express language 
of the bill. 

8. Where a bill of lading expressly 
stipulates for delivery to the consignor 
or his assigns, evidence that, according 
to the rules and customs of all railroads, 
a bill of lading, written as it was, would 
be considered to authorize delivery by 
the carrier to the consignee without pro- 
duction or surrender of the bill of lading, 
is inadmissible. 

g. A stipulation in a bill of lading for 
notice of claim within go days is restrict- 
ed to claims against the initial carrier, 
and cannot inure to the final carrier’s 
benefit. 

10. Unless a carrier has contracted to 
carry the goods to their destination to 
fulfill a contract at a greater price, or 
knew of such contract, he cannot be 
charged with more thanthe market value 
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of the goods, less freight charges at their 
destination, by reason of his failure to 
deliver to the person authorized to re- 
ceive them under the bill of lading. 


Appeal from District Court, Grayson 
County; Rice Maxey, Judge. 


Action by the Grayson County National 
Bank against the Nashville, Chattanooga 
& St. Louis Railway. From a judgment 
for defendant, plaintiff appeals. Reversed. 


NEILL, J. The Sherman Grain Com- 
pany, prior to the 26th of December, 
1g00, contracted to sell and deliver to 
the Southern Flour & Grain Company, of 
Adairsville, Ga., 5,000 bushels of wheat 
at 84% cents per bushel, the understand- 
ing between them being that the Sher- 
man Company was to draw on the flour 
and grain company for the price of each 
car load, with bill of lading attached, 
when shipped, deducting the amount of 
freight. The Sherman Company on the 
same day purchased from Hughes & John- 
son, of Tom Bean, Tex., a car load of 
wheat, which was invoiced by them to 
and paid for by the company as 34,711 
pounds of wheat. The Sherman Com. 
pany then filled out in duplicate one of 
the blank forms of a bill of lading of the 
St. Louis Southwestern Railway Com- 
pany of Texas, mailed it to Hughes & 
Johnson at Tom Bean, requesting them 
to deliver the wheat to the railroad 
for transportation, and obtain the signa- 
ture of its agent to the bill of lading in 
duplicate, and return one to the Sher- 
man Company. Hughes & Johnson ac- 
cordingly delivered the wheat, procured 
the signature of the railway’s agent to 
the bill of lading, the agent inserting the 
number of the car, 6,746, and the date. 
All the other blanks which were filled in 
the bill of lading were filled out by the 
Sherman Company, or by Hughes & 
Johnson for it, before the wheat was de- 
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livered to the railway company. 
form of the bill of lading, and so 
thereof as is necessary to its const: 
is as follows: 


rhe 
auch 
tion, 


St. Louis Southwestern Railway Co. of Texas. 


Bill of Lad 
No. eee 
Tom Bean, Tt 
Dec. 26. 1900. 
Received from Sherman 
Grain Company the follow- 
ing packages (contents and 
value unknown) in apparent 
good order marked and num- 
bered as per margin. to be 
transported to ..... caenie 
and there delivered in like 
order to een 
his or their assigns. he or 
they paying freight as per 
margin. 
x * a * * x x « 
It is furthermore hereby 
an! herein expressly stipu 
lated and mutually agreed 
that no suit oraction against 
this company for recovery 
of any claim arising from 
the loss thereof, or damage 
to the contents o* any pack- 
age shipp d under this bill 
of lading, shall be sustained 
in any court of law, unless 
notice of such claim for loss 
or damages, shall be given 
to said Railway Company 
within ninety (90) days after 
such damage shal! occur. 
* * * This bill of lading 
must be presented without 
alt ration or erasures and 
surrendered, if demanded, 
upon delivery of articles 
mentioned herein. 
. -—-. + +. © 





Rates Guaranteed. 








Marks and numbers. 
S. W. 6,746. 
Southern Flour & Grain 
Co., Adairsville, Ga. 


care N.C. & St. L. R. R., 
} Memphis, Tenn. 


List of Articles. 
Bulk wheat. 
Ibs. 34711. 


[Signed] G. M. Hard, 


The bill of lading (one of the dupli- 
cates) was then returned by Hughes & 
Johnson to the Sherman Company, who 
on the following day indorsed it in blank, 
attached thereto its sight draft payable 
to appellant’s order for $377.79 on the 
Southern Flour & Grain Company of 
Atlanta, Ga., which draft, with bill of 
lading attached, was on said date, the 
27th of December, 1900, delivered to 
appellant bank, who discounted it for the 
Sherman Company and the amount pass- 
ed to the credit of said company. At- 
tached to said draft and bill of lading was 
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an invoice for the wheat to the Southern 
Flour & Grain Company by the Sherman 
Grain Company as ‘‘S. W. Car Number 
6746, 34,7141 lbs. wheat (576,31 bus.) 84% 
cts., less freight, $111.07, balance $377.79." 

The draft, with bill of lading and in- 
voice attached, was duly forwarded by 
appellant to its correspondent in Atlanta, 
Ga., where it was presented to be drawn 
for payment. The Southern Flour & Grain 
Company refused to pay on the ground 
that there was a shortage in various ship- 
ments of wheat made under the contract. 
The draft, with papers attached, was re- 
turned to appellant, and has never been 
paid, nor has the bank in any way been 
reimbursed. The St. Louis Southwest- 
ern Railway, after issuing its bill of lad- 
ing to the Sherman Grain Company, made 
out a waybill showing the Southern Flour 
& Grain Company to be the consignee of 
the wheat. There was nothing in the 
waybill to indicate that the shipment was 
to the shipper’s order, or that the title 
to the grain had been reserved or retained 
by shipper or its assigns. After issuing 
the bill of lading, the St. Louis & South- 
western Railway Company of Texas trans- 
ported the car load of wheat to Texar- 
kana, where it was delivered to the St. 
Louis Southwestern Railway Company, 
which carried it to Memphis, Tenn., and 
there, after collecting $53.07 advance 
charges, delivered it with said waybill to 
the appellee, Nashville, Chattanooga & St. 
Louis Railway, which transported it to 
Adairsville, Ga., and there, after collect- 
ing freight charges amounting to $111.- 
07, delivered it to J. M. Veatch & Com- 
pany at the request of the Southern Flour 
& Grain Company. At or prior to the 
time of such delivery, appellee had no 
actual notice that the shipment was sub- 
ject to the shipper’s order, or that the 
title thereto had in any way been reserved 
or retained by the consignor; nor notice 
that the bill of lading had been negotia- 
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ted or assigned to appellant, or that it had 
any interest in the shipment, 

The appellee,over appellant’s objection, 
proved that according to the rules, usage, 
and customs of all railway companies, 
such a bill of lading as is involved in this 
suit is considered and regarded as an 
open one, andthat any railway company 
handling goods at the point of destina- 
tion would make delivery on such bill of 
lading to the party named therein—i. e¢., 
the Southern Flour & Grain Company, 
or its order, without requiring production 
or surrender of the bill of lading ; and 
that with railroads it is usual and custom- 
ary to leave the space for the name of 
the consignee in the body of the instru- 
ment blank, and write the name of the 
consignee on the margin below the print- 
ed matter under the head of marks and 
numbers, putting the words “ S—O notify” 
above the name of the party to be noti- 
fied in case of shipment to shipper’s order. 

Then appellant, without waiving its 
objection, proved that at the time it re- 
ceived and discounted the draft and bill 
of lading it had no knowledge of the ex- 
istence of any such rules, usages, or cus- 
toms. The wheat was weighed at its des- 
tination, and its net weight was only 34,- 
160 lbs. There was no waste or leakage 
in transit. No notice of appellant’s claim 
was given to appellee within go days after 
the delivery of the car load of wheat. 

While the bill of lading in question, 
under the head of ‘‘ Marks and Numbers,” 
contained the following: ‘‘S. W. 6,746. 
Southern Flour & Grain Company, Adairs- 
ville, Ga., care N. C. & St. L. R. R,, 
Memphis, Tenn.,” it was shown that no 
such marks or numbers, except the initials 
and number of the car, were on car which 
contained the wheat in question, so far 
as the agent of the initial carrier knew, 
and that such agent did not authorize the 
placing of any such inscription on the car. 

These facts are undisputed and upon 
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them the court, who tried the case with- 
out a jury, rendered judgment for the 
appellee. The contention of appellant is 
that the evidence required a judgment in 
its favor, and that the judgment appeal- 
ed from should, therefore, be reversed, 
and such judgment rendered here as 
should have been réndered in the court 
below. 

The solution of the question thus pre- 
sented depends upon the rights of the 
holder for value of a draft drawn by the 
shipper upon the consignee with bill of 
lading, such as the one in this case, at- 
tached; and on the liabilities consequent 
upon such rights of the terminal carrier 
of the goods to the holder of such draft 
and bill of lading. 

A bill of lading represents the property, 
and any bona fide title, for valuable con- 
sideration, obtained through a pledge of 
the bill of lading, is as valid and effectual 
a title to the goods as could be obtained 
by an actual delivery of the goods them- 
selves. But a bill of lading, even when, 
in terms, running to order or assigns, is 
not negotiable, like a bill of exchange, 
but a symbol or representative of the 
goods themselves; and the rights arising 
out of the transfer of a bill of lading cor- 
respond, not to those arising out of the 
indorsement of a negotiable promise to 
pay money, but to those arising out of 
a delivery of property itself under similar 
circumstances. Adoue v. Seeligson, 54 
Tex. 594; M. P. Ry. Co. v. Heidenheimer, 
82 Tex. 195; Dows v. Bank, 91 U.S. 618; 
Shaw v. Merchant’s Nat. Bank, 1o1 U. S. 
557; Rowley v. Bigelow, 12 Pick, 307; 
Forbes v. Boston & L. R. Co., 133 Mass. 
154; Hathaway v. Haynes, 124 Mass. 311; 
Holbrook v. Wight, 24 Wend. 169; Cay- 
uga Co. Nat. Bank v. Daniels, 47 N. Y. 
631. When the seller takes a bill of lad- 
ing which expressly stipulates that the 
goods are to be delivered at the point of 
destination to himself, his order or as- 
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signs, there is the clearest evidence upon 
the face of the transaction that, notwith- 
standing such an appropriation of the 
goods as might have been sufficient to 
transfer the title to the buyer, the seller 
has determined to prevent this result by 
keeping the goods within his control. 
Bellefontaine v. Vassaux, 55 Ohio St. 323; 
Bergeman v. Railway, 104 Mo. 77; Penn- 
sylvania Ry. Co. v. Stern, 119 Pa. 24; 
Furman v. Ry., 106 N. Y. 579; Bank vy, 
Cummings, 89 Tenn. 609. Where the bill 
of lading is taken to the seller’s order or 
his assigns, the mere fact that the buyer 
is named as consignee will not pass title 
to him. First National Bank v. Crocker, 
111 Mass. 163. When the bill of lading, 
taken to the order of the seller, is indors- 
ed by him, and attached to a draft upon 
the purchaser for the price, and the draft 
is then delivered to a bank for collection, 
or is discounted by the bank in reliance 
upon the security of the bill of lading, 
no title passes to the purchaser until by 
payment of the draft he has duly ob- 
tained possession of the bill of lading. 
Second Nat. Bank v. Cummings, 89 Tenn. 
609; W. & A. McArthur Co. v. Old Sec- 
ond Nat. Bank (Mich.) 81 N. W. 92; 
Kentucky Refining Co. v. Globe Refining 
Co. (Ky.) 47 S. W. 602; Freeman v. Krae- 
mer, 63 Minn. 242; Scharff v. Meyer, 
133 Mo. 428. 

As a bill of lading is regarded as a 
symbol standing in the place of and repre- 
senting the property therein described, 
the carrier must bear the risk of deliver- 
ing the goods to the person entitled to 
them under the bill and its indorsements. 
If there be no reservation by the shipper, 
the title rests in the consignee; but a bill 
of lading directing delivery to the ven- 
dor’s order, or to his assigns, is prima 
facie evidence that he does not intend 
that the title shall pass to the vendee, 
and is notice to the carrier that he must 
not deliver to the consignee without the 
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bill properly indorsed by the consignor. 
Elliott on Railroads, § 1426, and author- 
ities cited in note 4, p. 2215; Daniel, Neg. 
Inst. (sth Ed.) § 1740a. The carrier, be- 
ing thus bound to deliver the goods in 
accordance with the bill of lading, is 
under obligation to ascertain whether or 
not a bill of lading was delivered to the 
shipper, and, if delivered, he must retain 
the property until it is demanded by one 
claiming under that title. City Bank v. 
Railroad Co. 44 N. Y. 136; Furman v., 
Railroad Co., 106 N. Y. 579. And where 
goods have been transferred from one 
carrier to another, as was done in this 
case, the last carrier is bound to deliver 
the goods to the holder of the bill of lad- 
ing issued by the first carrier, T. & P. 
Ry. Co. v. Kelly (Tex. Civ. App.) 74 S. 
W. 343; Jones on Pledges, $§ 273, 274, 
276; Rorer on Rys., p. 1274, § 15; Id. 
1233. Where a bill of lading is taken to 
the shipper’s order or assigns—as has be- 
come very common—in order to use it 
either as collateral or (as was done in 
this case) to obtain payment for the goods 
before delivery, the carrier will be liable 


_ for a delivery otherwise. Hutch. on Car. 


§ 131. 

That the bill of lading under considera- 
tion upon its face stipulated for a deliv- 
ery of the wheat to the assigns of the 
Sherman Grain Company we think is be- 
yond question. Eliminating the blanks, 
for they are meaningless, and are not to 
be considered in construing the instru- 
ment, and the contract of shipment reads: 

“Received from the Sherman Grain 
Company the following packages (con- 
tents unknown) in apparent good order, 
to be transported to and delivered in 
like order to his or their assigns, he or 
they paying the freight and charges per 
margin.” 

As is said by counsel for appellant in 
his brief: ‘If this authorizes a delivery 
to any one other than the assigns of the 


Sherman Grain Company, the English 
language is not to be trusted.” 

When the writing on the margin is con- 
sidered, this construction of the contract, 
otherwise clear and unequivocal, is rather 
strengthened than weakened. ‘“‘S. W. 
6,746” simply indicates, in the proper 
place, the number of the car in which the 
wheat was shipped. ‘‘Southern Flour & 
Grain Co. Adairsville, Ga.” cannot, by 
any rule of construction, be read into the 
blanks appearing in the bill of lading, and 
thereby change its meaning so as to make 
an entirely different contract from that 
which the instrument shows upon its face 
was made betweer. the parties. An in- 
spection of the original bill of lading 
shows that there was ample space in the 
unfilled blanks to write the words, and it 
is to be presumed they would have been 
written there if the contract made by the 
parties were such as is contended for by 
the appellee. Such words, written where 
they are, in the margin, simply indicate, 
when all the facts connected with the 
transaction are considered, the name and 
address of the consignee. They were 
evidently written where they were to pre- 
vent the construction contended for by 
the appellee, so that it might clearly ap- 
pear that the wheat was to be delivered 
at the point of destination to the assigns 
of the Sherman Grain Company. 

The evidence that according to rules, 
usages, and customs of all railway com- 
panies a bill of lading such as is involved 
in this suit would be considered such as 
would authorize delivery by the carrier 
to the Southern Flour & Grain Company 
without production or surrender of the 
bill of lading, should not have been ad- 
mitted, and cannot be considered. Usage 
and custom cannot make a contract, can- 
not prevent the effect of a settled rule of 
law (Charles v. Carter [Tenn.] 36 S. W. 
396; Barnard v. Kellogg, 1o Wall. 390, 
nor be invoked by a party and introduced 
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into a contract as an element of it, when 
such usage or custom is contrary to law 
(Railway v. McCown [Tex. Civ. App. | 
25 S. W. 435; Dwyer v. Railway, 69 Tex. 
707; M. P. Ry. v. Fagan, 72 Tex. 127; 
L. & N. Ry. Co. v. Barkhouse, roo Ala. 543. 

The stipulation in the bill of lading for 
notice of claim within go days is restrict- 
ed to claims against the initial carrier, 
and cannot inure to appellee’s benefit. 
Besides, it may be doubted whether such 
a stipulation has any application to a 
claim growing out of the failure to de- 
liver the goods to the proper party under 
the bill of lading. 5 Am. & Eng. Ency. 
Law, 324. 

Having reached the conclusion that the 
appellee is liable to appellant for a misde- 
livery of the goods, the next question to 
determine is the measure of its liability. 
The appellant claims that it is for the 
value of 569% bushels of wheat, the 
amount, according to Adairsville weights, 
at 844 cents per bushel, less $111.07, the 
freight bill, with interest on balance from 
the gth day of January, rg01. This would 
be the measure of damages if the price 
which the Southern Flour & Grain Com- 
pany agreed to pay for the wheat could 
be considered in estimating its value. 
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But the general rule that ‘‘the damages 
for a failure to perform are a sum equal 
to the benefit which would result from a 
performance of the contract of carriage” 
does not apply to the benefit in excess of 
market price derivable from another con- 
tract not known to the carrier when bis 
contract was made. Unless the carrier 
has contracted to carry the goods to their 
destination to fulfill a contract at a great- 
er price, or knew of such contract, he 
cannot be charged with more than the 
market value of the goods, less freight 
charges, at their destination, by reason 
of his failure to deliver. The market 
price is the test by which to estimate the 
value of goods independently of any cir. 
cumstances peculiar to the plaintiff, and 
so independently of any contract made by 
him forthe sale of the goods. 3 Suth. on 
Dam. (3d Ed.) § 923. In this case we 
have no evidence of the market value of 
the wheat in Adairsville, Ga., when it 
should have been delivered, and cannot 
say that it was not less than 84} cents 
per bushel; therefore cannot render judg- 
ment as prayed for by appellant. 

The judgment is reversed, and the 
cause remanded to be tried in accordance 
with this opinion. 


NATIONAL BANK TAXATION IN IOWA. 


First National Bank of Independence v. City of Independence, Supreme Court of 
Iowa, April 8, 1904. 


The Code of Iowa, § 1325, provides 
that banks shall pay taxes assessed to 
the stockholders on their stock and may 
recover from each stockholder his pro- 
portion of the taxes. 

Held: On an assessment against stock- 
holders, the bank itself is a party in in- 
terest, and may appear before the board 


of review and complain of the assessment, 
and has the right of appeal from the 
board’s decision to the district court. 

Further held: In estimating the value 
of shares of stock in a bank for purposes 
of taxation, the value of United States 
bonds, owned by the bank, may be in- 
cluded. 
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AGENT’S BANK ACCOUNT IN PRINCIPAL’S NAME. 


Non-liability of principal for overdrafts by agent, where account not authorized, 
nor acts of agent in making overdrafts, ratified. 


Case v. Hammond Packing Co. Kansas City, Mo. Court of Appeals, March 7, 1904. 


Case was a banker in Joplin; the Ham- 
mond Packing Company was established 
at St. Joseph, and one King was its agent 
at Joplin to sell meats, collect accounts 
and remit proceeds. The agent opened 
an account with Case “The Hammond 
Packing Company—W. A. King” in which 
he deposited collections and from time to 
time drew checks in his individual name 
which were sent to his principal at St. 
Joseph as proceeds of his sales of meats. 
King also deposited and checked out in- 
dividual funds in thisaccount. The pack- 
ing company never authorized King to 
open an account with Case, and had no 
knowledge of it. After several months, 
King drew two checks which overdrew 
the account $1,581. In an action by Case 
against the Hammond Packing Company 
to recover the amount of these overdrafts, 
the packing company is declared not liable, 
it being 

Held, The agent’s authority to sell 
meat products and collect and remit pro- 
ceeds to his principal, did not authorize 
him to open a bank account for, nor to 
borrow money for, the latter; nor did 
such agency confer apparent authority on 
King, justifying the banker in believing 
real authority existed. King’s checks 
upon the account, sent to his principal, 
were not notice that the latter had an ac- 
count with the banker, but only that King 
had. There was no evidence of ratifica- 
tion by the principal of the overdraft. 
The fact that the principal received and 
kept the money represented by the over- 
drafts did not create a liability on the 
part of the principal to the bank. 


Appeal from Circuit Court, Jasper 
County; J. D. Perkins, Judge. 


Action by George A. Case against the 
Hammond Packing Company. From a 


judgment in favor of defendant, plaintiff 
appeals. Affirmed. 


Eis .N, J. This action is to recover 
what is termed an overdraft charged to 
have been made by defendant. The judg- 
ment was for defendant in the trial court. 

Plaintiff is engaged in the banking busi- 
ness in Joplin. Defendant is a meat pack- 
ing establishment at St. Joseph, Mo., and 
one King was its agent at Joplin to sell 
meat, collect accounts, and remit pro- 
ceeds to defendant at St. Joseph. We 
will assume, as contended by plaintiff, 
that the evidence shows that he opened 
an account with the plaintiff bank in the 
name of defendant, “The Hammond Pack- 
ing Company—W. A. King,” and that 
he made sales of meat for defendant, and 
collected the price thereof; that he de- 
posited such collections with plaintiff to 
the credit of the account thus opened. 
He would from time to time draw his 
check on this account in his individual 
name, and send it to defendant, at St. 
Joseph, as proceeds of his sales of meat. 
He, however, also deposited his individ- 
ual funds in this account, and checked on 
it in his individual business. This mode 
of business continued for several months, 
when finally he drew two checks, aggre- 
gating $1,581, which overdrew the ac- 
count that amount. Defendant refused 
to pay it on the ground that it never au- 
thorized the opening of the account with 
plaintiff, and thatit did not know it had 
been opened until plaintiff demanded pay- 
ment of the overdraft. The trial court, 
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sitting as a jury, found (and it could not 
well have done otherwise) that defendant 
never authorized King to open an ac- 
count with plaintiff, and that it knew 
nothing of it. King was not shown to 
have any other authority to represent de- 
fendant than to sell its meat products, and 
collect and remit the proceeds of such 
sales. Such agency did not authorize him 
to opena bank account for defendant, nor 
to borrow money for it. Nor did such 
agency confer an apparent authority on 
King, justifying plaintiff in believing real 
authority existed. The case is not at all 
like that of Cross v. Ry. Co., 71 Mo. 
App. 585; s.c. 141 Mo. 132. An agent 
to sell and collect the price has no author- 
ity to borrow money for or in the name 
of his principal, even though it be for use 
in the principal’s business, and the prin- 
cipal could not be held, unless, of course, 
he should ratify the act. 

But it is said that defendant received 
King’s checks on the plaintiff bank, and 
must have known of the account. The 
checks were notice todefendant that King 
had an account with plaintiff, but not 
that it had. Indeed, King’s individual 
checks could not lead one to suppose they 
were drawn on his principal’s account, for 
such checks would not authorize payment 
out of the principal’s money. Ihl v. Bank, 
26 Mo. App. 129. There was nothing 
shown from which it can be inferred that 
defendant ratified King’s act in overdraw- 
ing. As has been already stated, the de- 
fendant did not know that King had open- 
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ed an account in its name. It dii not 
know that the money which it received 
was an overdraft on such account. It 
received and accepted the money as money 
due from King which he had collected 
from customers. Money is a current fund, 
which any one, witnout notice, has a right 
to receive in good faith in payment of a 
debt without inquiry into the source from 
which it comes; and the person so receiv- 
ing it cannot be compelled to restore it 
to him who was the true owner. Stephens 
v. Board of Education, 79 N. Y. 183; 
Hatch v. Bank, 147 N. Y. 184; Justh vy, 
Bank, 56 N. Y. 478; Smith v. Bank, 107 
Iowa, 620. 

But it is said by plaintiff that defend- 
ant received and kept the money repre- 
sented by the overdraft. That fact does 
not create a liability against defendan:. 
If money due a principal from his agent 
is obtained by such agent by the unauthor- 
ized use of the principal’s name, and paid 
over to the principal, who receives it in 
good faith, without notice, he is not liable 
to the party from whom the agent got 
the money. The fact that he keeps the 
money after being informed of how the 
agent obtained it is not a ratification. 
Thacher v. Pray,113 Mass. 291; Baidwinv. 
Burrows, 47 N. Y. 212; Gulick v. Grover, 
33 N. J. Law, 463; Bohart v. Oberne, 36 
Kan. 284; Pennsylvania Co. v. Dandridge, 
8 Gill & J. 323; Lime Rock Bank v. Plimp- 
ton, 17 Pick. 159. 

The judgment should be affirmed. All 
concur. 
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BANK DISCOUNT OF NEGOTIABLE NOTE. 


Knowledge of lack of consideration by bank’s attorney, not chargeable to bank. 


Davis v. Boone County Deposit Bank, Court of Appeals of Kentucky, April 14, 1904. 


Davis executed to Swope and Hart- 
sough, a negotiable note which, before its 
maturity, was discounted for the payees 
by the bank for value, in the usual course 
of the bank’s business. Davis defended 
the bank’s suit on the note by pleading 
that it had been procured by the payee’s 
fraudulent misrepresentations, and was 
consideration. The court 
structed the jury peremptorily to find for 
the bank. 

Held: The instruction was proper, The 
only attempt in the record to charge the 
bank with notice of the infirmity of the 
paper was the claim that its attorney, who 
was the president of the corporation for 


without in- 


whose benefit the note is alleged to have 
been taken, was in a position to know, 
and presumably knew, of the lack of con- 
sideration. Even if it be conceded that 
the attorney actually knew of the facts 
alleged in the answer as constituting the 
fraud perpetrated on Davis by the payees 
of the note, the facts show, as far as they 
show anything on that point, that the 
attorney’s interest was hostile to that of 
the bank, and therefore is no presumption 
that he gave the bank the information on 
that subject that he might have had. This 
evidence alone was not enough to charge 
the bank with notice. 


CHECK NOT AN ASSIGNMENT OF FUND IN TEXAS, 


Gamer v. Thompson, Court of Civil Appeals of Texas, March 23, 


A draft was drawn on one G but was 
not accepted by him. An action was 
brought by the holder of the draft, not 
only against the drawer but against G, the 
drawee. The latter appealed from a judg- 
ment against him. In sustaining appeal 
and holding G not liable, the court says: 

“In House v. Kountze, 17 Tex. Civ. 
App. 402, it was held that the holder of 
an unaccepted bank check could not 
maintain an action thereon against the 
bank. That was the only point involved 
in that case; and while the authorities, as 
Stated in the opinion, are in conflict, as 
the Supreme Court refused to grant a 
writ of error, we regard the case as set- 
tling the point in this state. The rule 
there announced was followed by this 
court in Terry v. Dale (Tex. Civ. App.) 
65 S. W. 396. The decisions which sup- 
port the case of House v. Kountze main. 


1904. 


tain that merely drawing and delivering 
a check or draft does not assign the debt 
or any portion thereof, and that until the 
drawee accepts he does not become lia- 
bie to the payee named in the instrument. 
When the instrument is so framed as to 
assign any portion of a debt or fund, the 
rule is different. Harris County v. Camp. 
bell, 68 Tex. 22; Texas Builders’ Supply 
Co. v. National Loan & Investment Co. 
(Tex. Civ. App.) 54S. W. 1059. In this 
case, however, there is no room for such 
construction, and the rule announced in 
House v. Kountze, supra, must prevail. 
There is nothing in the record to indicate 
a verbal assignment of the debt, such as 
was shown in Clark v. Gillespie, 70 Tex. 
516, and therefore, as the case is here 
presented, it must be held that appellant, 
not being liable on the draft, was neither 
a necessary nor a proper party.” 
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RIGHTS OF PURCHASER OF NOTE VOID IN HANDS OF PAYEE. 


National Bank of Commerce v. Pick, Supreme Court of North Dakota, February 13, 
1904; rehearing denied April 11, 1904. 


A negotiable promissory note, void in the 
hands of the payee because it isa foreign 
corporation doing business in the state 
without having complied with the state 
laws, may be enforced by a bona fide 
purchaser and indorsee for value, before 
maturity, without notice of the facts 
rendering it void in the hands of the 
payee, notwithstanding section 3265, Rev. 
Codes, 1899. 

The word ‘‘assigns” as used in section 
3265 does not include the indorsee of 
negotiable paper, who takes the same be- 
fore maturity, for value, and without 
notices of defenses thereto. 


NOTE.—Sec. 3265, referred to in above decis- 
-* . 
ion, provides that every contract made by or on 
behalf of any corporation, association or joint 


stock company doing business in the state with- 
out first having complied with the provisions of 
sections 3261 and 3263 shall be wholly void on 
behalf of such corporation, association or joint 
stock company and its assigns, but any con- 
tract so made in violation of the provisions of 
this section may be enforced against such cor- 
poration, etc. 

The court holds, it is seen, that the word 
“assigns” as used in this statute does not in- 
clude the holder in due course of a negotiable 
instrument. Such holder is protected, under 
the Negotiable Instruments Law, from any de- 
fect of title of the payee, and acquires rights 
against the maker, which the payee did not have. 

Section 3265, we presume, would work injury 
to the transferee of a note from such an unlaw- 
ful payee, which was not a negotiable instru- 
ment, as he would then take 
than the payee. 


no greater rights 


A NON-NEGOTIABLE FORM OF NOTE. 


saird v. Vines, Supreme Court of South Dakota, April 5, 1904. 


The instrument sued on read as follows: 


$50. Miles City, Mont., July -, 7899 
Sixty days without grace after date we 
Jointly and severally promise to pay to the 

order of R. J. McNish and James Cleve 
land, seven hundred and fiftv and no-100 
dollars, at the First National Bank at 
Miles City, with interest at — per cent. 
- until paid, for 
value received, and with attorney's fees 
in addition to other costs in case the holder 


ts obliged to enforce payment at law. 


per annum trom 








(Signature of makers.) 


The holder of this instrument, alleging 
he was an indorsee in due course, sought 
to recover payment of the makers. 

The makers denied that the holder 


was an indorsee in due course, and aver- 
red that the note was executed on Sunday, 
by them, without consideration. 

The question of their liability depend- 
ed upon whether the instrument was ne- 
gotiable or non-negotiable. 

Held: While a stipulation in a note as 
to attorney’s fees, does not render it non- 
negotiabie, the note in suit was rendered 
non-negotiable, under the law of this 
state, by reason of the words ‘‘other 
costs in case the holder is obliged to en- 
force payment at law.” 

Further held: In the absence of proof 
to the contrary, the laws of Montana, 
where this note was executed and made 
payable, are presumed to be the same as 
those of South Dakota. . 
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DELAY IN PRESENTMENT OF CHECK. 


Check delayed in presentment over two years—Liability of drawer. 


Nelson v. Kastle, Kansas City, Mo., Court of Appeals, March 7, 1904. 


Kastle gave Nelson his check on a 
Missouri bank which check was not pre- 
sented for payment for over two years. 
When presented, payment was refused, 
and the certificate of protest recited de- 
mand, refusal to pay, and that “no funds” 
was the reason given. 

In an action against the drawer on the 
check the payee is denied recovery it 
being 

Held: While two years’ delay in pre- 
senting a check, which is then refused 
payment, does not relieve the drawer 
from liability unless he actually suffers 
loss by the delay, the burden of proof is 
on the holder to show that the drawer 
has not suffered loss from the failure to 
make presentment. 

In this ease there is no evidence that 
the drawer was not injured by the delay 
in presentment, except the statement in 
the notarial protest that payment was re- 
fused for want of funds. But the Mis- 
souri statute only makes the protest evi- 
dence of two things, demand and re- 
fusal to pay, and does not make the no- 
tary’s statement why payment is refused, 
evidence. Consequently, there being no 
evidence that the drawer was not injured 
by the delay in presenting the check, he 
is not liable. 


Appeal from Circuit Court, Jackson 
County; E. P. Gates, Judge. 


Action by George R. Nelson against 
John Kastle. Froma judgment in favor 
of defendant, plaintiff appeals. Affirmed. 


Broappbus, J. This suit was begun in a 
justice’s court upon the following state- 
ment: ‘‘Plaintiff, for his cause of action, 
States that on January 19, 1886, defendant 
executed and delivered to him, for valu- 


able consideration, a check of that date 
for $200, drawn by defendant in favor of 
plaintiff on the Citizens’ National Bank 
of Kansas City, Mo., which check is here- 
to attached and made a part hereof; that 
plaintiff presented said check to said bank 
for payment, and payment was refused; 
that said bank refused to pay said check 
because so instructed by defendant; that 
at all the times above mentioned defend- 
ant wasa resident of the state of Missouri, 
but that for the past ten years defendant 
has been a resident of the state of Calif-- 
ornia,” etc. The check referred to is ag. ) 


follows: ~, 


KANSAS City, Mo., Jaz. 79, 1886, 
CITIZENS’ NATIONAL BANK. 
Pay ro....Geo. R. Nelson ....0R ORDER 
Two hundred...... vee DOLLARS. 


John Kastle. 


The indorsements were as follows: 
G. R. Nelson. 
Citizens’ National Bank of Kansas 
City, for credit account of William 
IV’. Kendall Boot F Shoe Co. C. 
Marshall, Treas. 

On the 18th of June, 1888, the check 
was presented to said bank, and protest- 
ed for nonpayment, the certificate of the 
notary reciting demand, refusal to pay, 
and that the bank made answer that it 
had ‘*no funds.”’ The certificate also 
recites that written notice of protest was 
made on John Kastle and G. R. Nelson 
by delivering the same to said Nelson per- 
sonally, and also by written notice to the 
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W. W. Kendall Boot & Shoe Company. 

Defendant objected to this paper, which 
objection was overruled as to protest, but 
sustained as to written notice of protest. 

Plaintiff introduced one J. H. Lipscomb, 
who testified as tothe nonresidence of the 
defendant. He was asked also to state 
what he knew as to the defendant having 
instructed the bank not to pay the check. 
He answered at first that he knew such 
to be the fact. He was then questioned 
as follows: ‘‘How do you know it? That 
is the question we want to know about. 
If you don’t know it, I want it stricken 
out from your testimony.” He answered, 
“Well, I don’t know that.”” At the close 
of plaintiff's testimony defendant inter- 
posed a demurrer to his case, which the 
court over-ruled. Defendant introduced 
no evidence, and the cause was submitted 
to the court. No instructions were ask- 
ed on either side. The finding and judg- 


ment were for defendant. 
The plaintiff contends that the finding 


of the court was, in effect, a sustaining of 
said demurrer to plaintiff’s evidence, but 
the record shows that said demurrer was 
over-ruled. However, as the defendant 
introduced no evidence, it can make little 
or no difference, as the result in this case 
would practically be the same. The rule 
as to delay by the holder in the presenta- 
tion of acheck as stated in 4 Kent, 549, 
was adopted by the Supreme Court in 
Morrison v. McCartney, 30 Mo. 183, It 
is this: ‘‘ The drawer of a check is not a 
surety, but the principal debtor, as much 
as the maker of a promissory note. The 
check is the acknowledgment ofa certain 
sum due. Itisanabsolute appropriation 


of so much money in the hands of his 


banker to the holder of the check, and 
there it ought to remain until called for; 
and, unless the drawer actually suffers by 
the delay, as by the intermediate failure 
of his banker, he has no reason to com- 
plain of delay not unreasonably protract- 
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ed. If the holder does so unreas:nably 
delay, he assumes the risk of the dra wee's 
failure, and he may, under circumstances, 
be deemed to have made the check his 
own, to the discharge of the drawer.” 
Graham v. Morstadt, 40 Mo. App. 
But the burden is on the holder to show 
that the drawer has not suffered loss from 
the failure to make presentment. Tiede- 
man on Com. Paper, § 442. There is 
no evidence whatever as to whether de- 
fendant was or was not injured by the 
delay in the presentment of said check, 
unless it be the recitation in the notarial 
protest that payment was refused for 
want of funds. In 2 Daniel on Neg. Inst. 
§ 966, the rule of lawas to the competency 
of such evidence is stated as follows: **The 
certificate of protest is not evidence of 
any collateral facts which may have been 
stated init. Thus, if it state that the 
reason given by the drawee for nonac- 
ceptance was that he had no effects or 
funds of the drawer, it is no evidence of 
the want of effects or funds.” Section 
463, Rev. St. 1899, is as follows: “A 
notarial protest is evidence of a demand 
and refusal to pay a bill of exchange ora 
negotiable promissory note at the time 
and in the manner stated in such protest.” 
The statute only makes such protest evi- 
dence of two things, viz., demand and re- 
fusal to pay at the time and in the man- 
ner stated. The statute does not make 
a statement of a notary why payment is 
refused evidence. We can find no author- 
ity to that effect. Consequently. we are 
without any authority to so hold, and 
therefore there is no evidence that de- 
fendant was not injured by the delay in 
presentation of the check. As there was 
no evidence that defendant had removed 
his funds from the bank, plaintiff was not 
entitled torecover. The statement of Mr. 
Lipscomb is not to be construed as such, 
as he stated he had no such knowledge. 
Affirmed. All concur. 
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NEW LEGISLATION, 


NEW LEGISLATION. 


HOLIDAYS AND MATURING PAPER IN VIRGINIA. 


Chapter 137, Laws of 1904; approved 
March 12, 1904. An act to amend 
and re-enact section 2844 of the Code 
of Virginia etc. 

1, Be it enacted by the General As- 
sembly of Virginia, that section 2844 of 
the Code of Virginia, as amended and re- 
enacted by anact entitled an act toamend 
2844 of the Code of Virginia, in relation 
to public holidays, approved February 28, 
1890, as amended and re-enacted by an 
act entitled an act to amend and re-enact 
section 2844 of the Code of Virginia, as 
amended and re-enacted by an act to 
amend section 2844 of the Code of Vir- 
ginia, in relation to public holidays, ap- 
proved February 5, 1892, as amended by 
an act entitled an act to amend section 
2844 of the Code of Virginia, in relation 
to public holidays, approved February 19, 
1896, as amended and re-enacted by an 
act entitled an act to amend section 2844 
ofthe Code of Virginia, in relation to 
public holidays, approved April 2, 1902, 
be amended and re-enacted so as to read 
as follows: 

$2544. The rst day of January, the 
rgth day of January (known as Lee-Jack- 
son day), the 22d day of February, the 
3oth day of May (Confederate memorial 
day), the 4th day of July, the ist Monday 
in September (known as labor day), the 
25th day of December, every Saturday 
from twelve o'clock noon until twelve 
o'clock midnight, each of which Saturdays 
is hereby designated a half holiday, and 
any day appointed or recommended by 
the governor of this State or the presi- 
dent of the United States, as a day of 
thanksgiving or fasting and prayer, or 


other religious observance, shall, for all 
purposes whatever, as regards the pre- 
senting for payment or acceptance and of 
protesting and giving notice of the dis- 
honor of any bill of exchange, draft, 
check, promissory note, or other nego 
tiable instrument made on and after May 
Ist, 1902, be considered and treated as 
a Sunday and as public holidays and half 
holidays, and all such bills of exchange, 
drafts, checks, promissory notes, or other 
negotiable instruments otherwise present- 
able for payment or acceptance on any of 
the said holidays, or half holidays, or on 
a Sunday, shall be deemed to be payable 
and be presentable for payment or ac- 
ceptance on the secular or business day 
next succeeding such holiday, or half 
holiday or Sunday: and provided further, 
that when any person, firm, corporation 
or company shall on any Saturday desig- 
nated a half holiday receive for collec- 
tion any bill of exchange, draft, check, 
promissory note, or other negotiable in- 
strument, such persons, firm, corporation 
or company shall not be deemed guilty of 
any neglect or omission of duty, nor in- 
cur any liability in not presenting for 
payment or acceptance or collecting such 
bill of exchange, draft, check, promissory 
note, or other negotiable instrument on 
that day; and provided further, that in 
construing this section every Saturday 
designated a half-holiday shall until 12 
o’clock noon be deemed a secular or busi- 
ness day, except in so far as the same may 
be inconsistent with the act of assembly 
approved March 3, 1898, known as the 
Negotiable Instrument Law, and the days 
and half days so designated as holidays 
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and half holidays shall be considered as 
public holidays and half-holidays for all 
purposes whatsoever as regards the trans- 
action of business: and provided further, 
that nothing herein contained shall be 
construed to prevent or invalidate the 
entry, issuance, service, or execution of 
any writ, summons, confession, or judg- 
ment or other legal process whatever on 
any of the Saturday afternoons herein 
designated as half holidays, nor to pre- 
vent any bank from keeping its doors 
open or transacting its business on any 
of the said Saturday afternoons, if, by a 
vote of its directors, it elects to do so. 

2. Whenever the rst day of January, 
the 19th day of January, the 22nd day of 
February, the 3oth day of May, the 4th 
day of July, or the 25th day of Decem- 
ber shall fall on a Sunday, the Monday 
following shall be deemed a public holi- 
day for any and all the purposes afore- 
said, and in that case every bill of ex- 
change, draft, check, promissory note, 
or other negotiable instrument made on 
and after May ist 1902, which would 
otherwise be presentable for payment or 
acceptance on the said Monday, shall be 
deemed to be presentable for payment or 
acceptance on the secular or business day 
next succeeding. 

3. All acts or parts of acts inconsistent 
herewith are hereby repealed, except that 
nothing herein contained shall be deemed 


ANOTHER important merger has been con- 
summated in Cleveland. ‘This time the Euclid- 
Park National adds another of the old conser- 
vative institutions to its list, the State National. 
For many years the State National has been 
considered one of the most conservative banks 
of Northern Ohio. The absorbing of its busi- 
ness cannot help but add much prestige to the 
Euclid Park. It makes that institution the 
largest bank in the Buckeye State. The de- 
posits now approximate something between 
$14,000,000 and $15,000,000. 


LAW JOURNAL. 


or construed to be intended to repeai any 
of the provisions of the act of Assembly 
approved March 3, 1898, known as the 
Negotiable Instrument Law. 


This act must be read in conjunction with 
section 85 of the Negotiable Instruments Law 
of Virginia (approved March 3, 1898, taking ef- 
fect July 1, 1898) which is as follows: 


Sec. 85. Every negotiable instrument is pay- 
able at the time fixed therein without grace. 
When the day of maturity falls upon Sunday, 
or a holiday, the instrument is payable on the 
next succeeding business day. Instruments 
falling due on Saturday are to be presented for 
payment on the next succeeding business day, 
except that instruments, payable on demand 
may, at the option of the holder, be presented 
for payment before twelve o'clock noon on Sat- 
urday when that entire day is not a holiday. 


It is seen that all paper maturing on holidays is 
presentable for acceptance or payment, payable, 
and protestable on the succeeding business 
day; that this is true of instruments falling due 
on Saturday, which are to be presented for pay- 
ment on the next succeeding business day, ex- 
cept that in the case of demand paper the 
holder may, if he chooses, present it for pay- 
ment before 120’clock. This exception is made 
to cover such cases as checks on banks. A 
man drawing his check on Saturday morning, 
for his pay-roll or for other purposes, would 
not, of course, want to have its payment post- 
poned to Monday. 

The act of March 12, although the latest enact- . 
ment on the subject of holidays and maturities, 
does not provide a complete system covering all 
cases. We discuss this more fully elsewhere. 


THE deposits of the Marine National Bank, of 
Buffalo, on June gth, according to its report to the 
Comptrcller, were $14,626,602; this is an increase 
of $1,695,003 since the report of March 28th. 
The capital of the Marine is $230,000, and the 
surplus and profits on June gth were $1,856,915. 
or more than eight times the capital. 

The Marine is the largest and strongest bank 
in the state outside of the city of New York. 
Its officers are: S. M. Clement, president; J. J. 
Albright, vice-president; J. H. Lascelles, cashier: 
H. J. Auer and Clifford Hubbell, asst. cashiers. 
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SAVINGS BANK AND TRUST COMPANY SECTION. 


DEVOTED TO 


MATTERS OF ESPECIAL 


INTEREST TO SAVINGS BANKS AND TRUST COM- 


PANIES. 


TITLE TO JOINT SAVINGS BANK AC. 
COUNT. 

Where A deposits money in a savings bank in an account 
headed **A or B, her daughter, or the survivor of 
them,” but A retains possession of the bank book until 
her death; B, after that event, is not entitled to pay- 
ment from the bank as against the executors of the 
estate of A. because there was no completed gift from 
A to B, nor was there the creation of a joint ownership 


with right of survivorship, the parties not being hus- 
band and wife. 


A decision of importance for the attention of 
savings bank officers, involving the ownership 
of a deposit made by A to the credit of “A or 
B, her daughter, or the survivor of them,” after 
the death of A, was rendered by Judge Herrick 
of the New York Supreme Court at Albany on 
June 11 in the case of Sarah E. Kelly against 
the Home Savings Bank of Albany and others. 

Kate V. Beers deposited a sum of money in 
the Home Savings Bank, opening an account in 
the name of “ Kate V. Beers or Sarah E. Kelly, 
her daughter, or the survivor of them.” Mrs. 
Beers always retained the possession of the 
book, and after her death, Mrs. Kelly, her 
daughter, demanded payment from the bank. 
She could not produce the book, as it was in the 
possession of Mrs, Beers’ executors. The bank 
refused payment until the right to the deposit 
as between Mrs. Kelly and the executors of Mrs. 
Beers was judicially tested. The decision of 
Judge Herrick is in favor of the executors. He 
concludes that there was neither a valid gift by 
Mrs. Beers to Mrs. Kelly, nor the creation of a 


joint ownership in the deposit with right of sur- 
vivorship. 


In order to render a gift causa mortis or inter 
vivos, valid, the court holds the subject of the 
gift must be delivered to the donee or it must 
be placed in the donee’s power, by delivery of 
the means of obtaining possession. Without 
delivery, the transaction is not valid as an execu- 


ted gift. An absolute gift requires a renuncia- 
tion by the donor and the acquisition by the 
donee of all interest in and title to the subject 
of the gift. A portion cannot be retained and 
the remainder disposed of. In the present case, 
the court said there was no renunciation by the 
donor of all interest or title in the money. There 
was no symbolical delivery; the pass book, 
without which the money could not be drawn, 
was retained by the donor in her own possession. 
She never divested herself of control over the 
money, for she could draw any or all of it at any 
time, without the aid, assistance or permission 
of Mrs. Kelly. The evidence showed an inten- 
tion upon the part of Mrs. Beers that Mrs. Kelly 
should have the money in the savings bank after 
her death. But an intent to give in the future 
does not entitle Mrs. Kelly to recover, because 
as a testamentary disposition of her property it 
is invalid, and because, where the gift regards 
the future, it is but a promise without consider- 
ation and has no validity. The mere intent to 
give is not sufficient. There is an opportunity 
for the giver to repent and change her purpose. 
To constitute a completed gift, the intent must 
be consummated by actual delivery. 

The court further held that the facts did not 
show the creation by Mrs. Beers of a joint owner- 
ship, with the right of survivorship. The court 
referred to the cases of McElroy v. Albany 
Savings Bank, 8 App. Div. 46, McElroy v. Na- 
tional Savings Bank, 8 App. Div. 192, and to 
the case of Meehan, 59 App. Div., where de- 
posits were made in the name of husband and 
wife, or husband or wife, and where the wife, 
after the husband's death, was held, by right of 
survivorship, entitled to the deposit although 
she did not have possession of the pass book 
during the life time of the husband; and dis- 
tinguished these cases from the present because 
in these cases, by reason of the unity of hus- 
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band and wife, the possession of the husband 
is considered the possession of the wife. The 
court said these cases cannot be considered au- 
thorities except where the parties to the account 
are husband and wife. Unless this fact is pres- 
ent, the mere fact that money is deposited by 
one, in the joint names of two, does not create 
a joint ownership, with the right of survivorship. 
The court said it has become very common, 
particularly for people advanced in years, to 
open accounts, or change accounts already 
opened, in substantially the manner adopted in 
this case, and that some savings banks have 
printed forms for the purpose. This custom 
has given rise to much controversy and litiga- 
tion, and no general rule can be laid down that 
will govern all cases. But the mere fact that a 
deposit is made, so that either of two persons 
can draw from it, does not of itself suffice as 
proof of a gift from the original owner of the 
money to the other party to the account. 

In the present case the intent of Mrs. Beers 
that Mrs. Kelly should have the deposit upon 
the death of Mrs. Beers, is shown. But the 
gift was not made one “in presenti,” it was not 
made complete; Mrs. Beers did not surrender 
control over the deposit. She kept it so she 
could draw it out at any time. She possessed 
dominion and control over, and the power to 
recall or nullify all that she had done in relation 
to it. As a consequence Mrs. Kelly is not en- 
titled to the money inthe Home Savings Bank, 
and the bank is entitled to judgment dismissing 
the complaint upon the merits, with costs. 


PAYMENT OF SAVINGS BANK DEPOSIT 
UNDER POWER OF ATTORNEY. 


Bank not protected by payment 
although it had no notice of 
power had an interest in the 
subject of the power. 


after depositor’s death, 
death, unless holder of 
deposit which was the 


In the “Journal” for February 1904 we pub- 
lished an important decision of the New York 
Supreme Court at Trial Term in the case of 
Hoffman v. Union Dime Savings Institution, 
which declared the bank liable where it had 
paid a deposit under a power of attorney, after 
the death of the depositor, the bank being un- 
aware that the depositor was dead when it paid 
the money. The facts and decision were fully 
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reported in that number of the *Journa! 
the decision, it appeared that whenever 
ings bank pays away a deposit under duly exe- 
cuted power of attorney, it takes the risk that 
the depositor who executed the power, is still 
alive. If he is dead, the authority under the 
power ceases with his death, and, although the 
bank may have no notice thereof, payment there- 
after to the attorney is not a good payment. 
The depositor might execute a power of attor- 
ney authorizing another to draw his money, and 
die the next day, and if the attorney should with- 
draw the deposit the day following his death, 
under the power, it would ordinarily b 
bank’s loss. 

This is an important proposition for 


om 
sav- 


the 


otlicers 
of savings banks to bear in mind in connection 
with payment of deposits under power of 
torney. 

The decision thus made at Special Term has 
now been reviewed by the Appellat: 
First Department of the New York Supreme 
Court.* 
at length and the main proposition is affirmed. 


at- 


Division, 
The decision is reviewed by the court 
But the judgment is reversed because the trial 


the 
bank, consisting of declarations by the deposi- 


judge excluded certain evidence, offered b) 


tor and acts of the holder of the power in rela- 
tion to the d+positor’s property, with a view of 
showing an interest in the holder of the power 
in the property which was the subject of the 
power. All of this testimony was objected to 
under Section 829 of the Code of Civil Proced- 
ure which provides that: ‘A party or person in- 
terested in the event or a person from, through, 
or under whom such a party or interested per- 
son derives his interest or title, by assignment 
or otherwise, shall not be examined ° 
concerning a personal transaction or communi- 
cation between the witness and the deceased 
person.” 

The. trial judge excluded this testimony upon 
the ground that the holder of the power was a 
person interested in the event and therefore 
could not be permitted to testify as to transac- 
tions or communications between himself and 
the deceased. The Appellate Division holds 
that this ruling was erroneous for the reason 
that the holder of the power was not a party, 
and though interested in the question involved, 
he was not interested in the event of the action, 


* Hoffman v. Union Dime Sav. Instn. June, 1904. 
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and would not be bound or concluded by the 
judgment of the court in this action; nor was 
he a person through whom the defendant bank 
derived its interest, within the meaning of Sec- 
tion 829 of the Code. The court says: “Under 
the rule, Thoma (the holder of the power) had 
no interest in the event. He was not a party, 
would take nothing by the judgment. and it could 
not bind him. At most the result as to him 
was contingent; namely, if the bank were unsuc- 
cessful in the action, then it might sue him for 
moneys paid tohim. We think, therefore, that 
the testimony of Thoma was competent and 
material, as bearing upon the defenses urged 
that this fund was a gift to Thoma; or, that in 
addition to his naked power of attorney, he had 
some interest in the fund. How far the evidence 
might or might not change the result we are 
unable, in its absence, to determine. But as 
the defendant bank was entitled to the benefit 
of the testimony for what it was worth, the rul- 
ings excluding it were erroneous. Even though 
the evidence was not sufficient to show either a 
gift to Thoma or an interest in the fund, still, 
if itappeared therefrom that out of such fund 
Thoma had paid the funeral expenses, or in 
other ways had established a right to have 
moneys allowed to him from the fund because 
properly paid by him for the benefit of the de- 
ceased, it may be that the learned trial judge 
would have held that to such extent the defend- 
ant bank was equitably subrogated to the rights 
of Thoma and entitled to credit for such pay- 
ments. We do not undertake to determine 
whether such allowance could or could not 
legally be made, but we think the defendant is 
entitled to have all the evidence bearing upon 


t 


the defenses interposed presented.” 


THE National Park Bank has been designated 
as the Fiseal Agency in the City of New York 
for the State of Kansas, commencing July 1, 1904. 


Tur Bankers Trust Company, of New York, 
which began business in April, 1903, shows in 
its semi-annual statement of June 30th a deposit 
account of $15,304,064, which is over $1,000,000 
per month for every month of its existence. 
This breaks all records of any financial institu- 
tion in this country, and certainly reflects great 
credit on the management. The total resources 


The judgment is therefore reversed and a 
new trial ordered. It is seen that the main 
proposition is recognized that a savings bank 
which pays a deposit under power of attorney, 
after the death of the depositor, in ignorance of 
that event, takes the risk of losing the money. 
It is only where the power is coupled with an 
interest of its holder in the fund, that it survives 
the death of the party executing the power. 

If it is an ordinary power of attorney, not 
coupled with an interest, it is revoked by death, 
and payment thereafter is at the risk of the sav- 
ings bank. These propositions of law as said 
before, are well worthy the consideration of sav- 
ings bank officers in connection with the pay- 
ment of savings deposits under powers of at- 
torney, and require some system of protection 
to be devised, so that the bank will not be under 
the risk, when it pays the money, that the party 
giving the power is still alive. 


Col. Charles E. Sprague, President of the 
Union Dime Savings Institution, New York City, 
has in press and will soon publish (besides his 
book on “ The Accountancy of Investments”) a 
new book of Bond Values, much more extensive 
than those now in use. The ‘ordinary tables 
give values correct to the nearest cent on $100 
only; while Mr. Sprague’s book will give the 
nearest cent on $1,000,000, and will contain 
rates of income from 2.50 % to 5 %, running 
2.50, 2.g1, 2.52, etc. It is expected that these 
tables, which represent the labor of years, will 
greatly facilitate the keeping of investment ac- 
counts on scientific principles, as well as trans- 
actions in securities. 


now amount to a total of $16,944,450. The 
capitai is $1,000,000, surplus $500,000, and undi- 
vided profits $126,219. 

THE Guardian Trust Company, of New York, 
in its semi-annual statement of June 30th, makes 
the most satisfactory showing of any statement 
made since the organization of the company. 
The deposits on this occasion were $2,012,806 
and the surplus and undivided profits were 
$539.041. Under the present management the 
Guardian has made excellent progress. 
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¢ the last published statement of June 9, the 
deposits of the National Bank of the Repub- 

lic, of Chicago, were $15,644,013, the cash 
resources $6,465,993, and the total resources 
$18,686,816. 

This institution was organized in 1891, and 
the success it has achieved, as indicated by the 
above figures, is 
mainly due to the 
man who was se- 
lected for his prac- 
tical knowledge and 
experience in the 
banking business as 
the managing offi- 
cer, he having as- 
sisted in its organi- 
zation. 

W. T. Fenton re- 
signed the cashier- 
ship of the First 
National Bank, of 
Ottumwa, lowa, to 
assume these du- 
ties, That Mr.Fen- 
ton has proved the 
wisdom of the 
choice of his asso- 
ciates is evidenced 
by what he has ac- 
complished and the 
honors he has re- 
ceived at the kands 
.of the banking fra- 
ternity of Chicago. 
He was president 
of the Chicago 
Clearing House Association for two years, and 
president of the Chicago Bankers’ Club one 
year, and has been a member of the various 
committees of the Clearing House from time to 
time. His geniality has always made hima man 
whose presence is sought after, and his ability as 
a banker and his knowledge of financial matters 
in general, has caused many to seek his advice. 


NATIONAL BANK 


W. T. FENTON, 


OF THE REPUBLIC, CHICAGO, 


Mr. Fenton is a firm believer in Chicago's 
future. Going there, as he did, at a time when 
the marvelous development of the Middle West 
and West had begun to require greater banking 
facilities, all of his energies were bent in this di- 
rection, and the institution which he has been 
so largely instrumental in building up demon- 

strates that 
judgment was right 
and his energies 
well spent. 

John A. Lynch, 
the president, who 
also assisted in the 
organization of the 
bank, and who suc- 
ceeded the first 
president of the in- 
stitution shortly 
after its organiza- 
tion, was elected to 
that position on ac- 


his 


count of his suc- 
cessful career as a 
business man. Mr. 
Lynch has taken 
an active part in the 
management of the 
bank and the most 
harmonious re|!a- 
tions have always 
existed between 
he and Mr. Fenton. 

R. M. McKinney, 
the 
been connected with 
the Republic for a 
number of years. His election to the cashiership 
was due to his ability and practical experience 1p 
the banking business. 

R. L. Crampton, the first assistant cashier, 
was formerly connected with the Northern 
Trust Co., and was made assistant cashier in 
1899. Mr. Crampton is a valuable assistant to 
the official staff. 


has 


cashier, 
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INQUIRIES AND CORRESPONDENCE. 


HIS department is carried on for the benefit of all subscribers, who are entitled to submit 
questions of general interest, and expect prompt and careful consideration thereof, without 
charge. The names and places of those submitting inquiries are published, unless special request 


is made to the contrary. 


For unpublished replies, of a private nature, a reasonable charge is made. 


Payment of Check Bearing Forged Signature of Depositor. 


Where party cashes check for a stranger, without identification, does this relieve bank from operation of rule that banks 
are presumed to know their customers’ signatures—Statement of the law of Texas upon the subject. 


FORT WORTH NATIONAL BANK, } 
Fort WoRTH, TEXAS, June 9th, 1904 4 


Editor Banking Law Journal : 

DEAR Sir:—A check on this bank for a small 
amount, purporting to be signed by a prominent 
cattle dealer and ranch man, was presented 
through the clearings and paid May 25th. On 
June tst his book was balanced and his checks 
returned to him, when it was discovered and 
notice given that the above check is a forgery. 
It was made to some fictitious person or order 
ard cashed by a merchant. Upon whom is the 
loss? We claim that the merchant should not 
have cashed the check for a stranger, and as we 
paid iton the strength of the endorsement of a 
reputable merchant and through the clearings, 
the loss should fall on the merchant and not on 
us. Yours very truly, 

N. HARDING, Cashier. 


Answer.—The answer to the inquiry 
submitted depends upon whether the 
courts of Texas will hold that a party who 
cashes a draft for a stranger, without in- 
quiry or satisfactory identification, is 
guilty of such negligence or lack of prop- 
er precaution as to preclude him from 
claiming, where the signature to the draft 
proves to be forged, that the drawee bank 
which paid the money in mistake of that 
fact is bound thereby and cannot recover 
the money paid to him thereon. This 
will necessitate a statement of the course 
of Texas decision upon this subject, which 


should prove instructive to every banker 
in the state. 

In 1885 the precise question of respon- 
sibility of a bank to know its depositor's 
signature, and under what circumstances, 
if at all, it might recover money paid 
upon a forgery thereof first came before 
the Supreme Court of Texas for decision.* 
The following statement of the law was 
then made, which constitutes the govern- 
ing law of the subject prevailing in that 
state: 

**‘A bank in accepting and paying a 
draft drawn by a customer is generally 
held to know the signature, and, if a 
forged draft is accepted and paid, the 
bank, as a general rule, will not be heard 
to assert a mistake as to signature. To 
that general rule, however, there are cer- 
tain exceptions.” 

Then the court proceeds to state the 
exceptions, adopting the language of the 
Supreme Court of Massachusetts: 

‘‘But this responsibility (to know the 

* Rouvant v. San Antonio Nat. Bank, 63 Tex. 
610. In 1876the Supreme Court in City Bank 
v. National Bank, 45 Tex. 203, had referred to 
the rule forbidding a bank, paying a check upon 
forgery of its depositor’s signature, from setting 
up its mistake, but the point was not involved 
in that case and this statement of the rule was 
simply in the nature of obiter dictum. 





488 THE BANKING 
signature) based upon presumption alone, 
is decisive only when the party receiving 
the money has in no way contributed to 
the success of the fraud, or to the mis- 
take of fact under which the payment 
was made. If the losscan be traced to 
the fault or negligence of either party, it 
should be fixed upon him. In the ab- 
sence of actual fault or negligence on the 
part of the drawee, his constructive fault 
in not knowing the signature of the draw- 
er and detecting the forgery, will not 
preclude his recovery from one who has 
received the money with knowledge of 
the forgery, or who took the check under 
circumstances of suspicion, without prop- 
er precautions, or whose conduct has 
been such as to mislead the drawee, or 
to induce him to pay the check without 
the usual scrutiny or other precautions 
against mistake or fraud.” 

The above being the governing law of 
Texas, the point yet remains to be de- 
cided whether the cashing of a draft for 
a stranger is, of itself, such a contribu- 
tion to the success of the fraud, or such 
a taking of the draft under circumstances 
of suspicion, without proper precautions, 
as will bring the bank, paying such draft 
upon forgery of the signature, within 
the exception to the general rule and per- 
mit its recovery of the money from the 
person who cashed the draft for the 
stranger. 

This point has not, as yet, been decided 

_in Texas in any case where the cashing of 
a draft for a stranger was relied on sole- 
ly as a responsible ground of negligence. 
But it will be of interest to review the 
three cases in which the governing law 
above stated has been applied, showing 
the facts in each, and in their light to 
reach a conclusion upon the present 
question. 

In the case in which the above state- 
ment of governing principles was made, 
a bank which had paid a forged check of 
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$550, because of mistake of the deposi- 
tor’s signature, was held entitled to re. 
cover the money from the person receiv. 
ing payment, under the following state 
of facts: One Rouvant sold a fine watch 
and diamond to one Nichols, and the 
latter in payment, in the presence of 
Rouvant, wrote and signed a check for 
$550 on the San Antonio National Bank, 
in the name of one Igel, which check 
Rouvant indorsed and collected. Five 
or six weeks later the forgery was dis- 
covered when Igel examined his bank 
statement. The reasoning of the court 
why, under the general principles an- 
nounced, the bank was entitled to recov- 
er from Rouvant, were these: 


The check had not gone into circula- 
tion, but was paid to the payee person- 
ally, a responsible merchant, known to 
the bank as such. When the check was 
presented, payable to and indorsed by 
him, the bank might well assume there 
were no suspicious circumstances attend- 
ing its execution and no question as to 
the identity of the person who drew and 
signed it. At least his receiving and in- 
dorsing the check would have a tendency 
to mislead and throw the officers of the 
bank off their guard and cause them to 
accept and pay without the same scrutiny 
as if the check had been indorsed and pre- 
sented by a stranger. If Rouvant at the 
time he collected the check had informed 
the bank of thesuspicious circumstances 
under which it was made, or that he was 
not certain as to the identity of the draw- 
er, doubtless the bank would have sub- 
jected the check to such critical examina- 
tion as perhaps would have resulted in 
the detection of the forgery. A short 
time before, Rouvant had had other trans- 
actions with Nichols, and received a 
check upon the bank under his own sig- 
nature, which he had presented and col- 
lected. Afterwards accepting a check 
for $550 executed by the same individual, 
but under a different signature, he was 
not without fault in receiving, indorsing 
and collecting the check and not inform- 
ing the bank of the suspicious circum- 
stances attending its execution. The 
loss was attributatle to Rouvant’s neg- 
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ligence, and upon him it should be fixed. 
Furthermore, the five weeks delay before 
discovery did not ffreclude recovery. 

In the above we see a clear case of 
fault on the part of one taking and col- 
lecting a check bearing a forged signa- 
ture. The case is not similar to that 
under consideration, but is instructive as 
showing one set of facts under which a 
bank, mistaking its depositor’s signature 
and paying on a forgery thereof, will not 
be bound by its mistake. 

Since this decision there have been two 
other cases involving the same general 
subject, passed upon by the Court of 
Civil Appeals of Texas, in both of which 
the facts have been held insufficient to 
bring the case within the exception, and 
the bank has been held bound by the 
general rule that money paid upon a 
forgery of a depositor’s signature cannot 
be recovered. These cases are Bank v. 
Peyton & Co.* and Moody v. First Na- 
tional Bank of Waco,t both decided in the 
Third District; the first in 1897 and the 
second in 1898. 

In the Peyton case, a stranger, having 
the appearance of a farmer, and calling 
himself W. P. Crownover, went to the 
store of Peyton & Co. at Belton, Texas, 
and negotiated a purchase of certain arti- 
cles, and offered to give in payment a 
check for $110 on the Iron City Bank of 
Llano. Before taking the check a clerk 
went to the Belton National Bank, and 
that bank wired the Iron City, asking if 
it would pay W. P. Crownover’s draft for 
$110. The Iron City wired back ‘‘Yes.”’ 
The check was then taken and went 
through the Belton bank and the Ameri- 
can National of Austin, which latter bank 
received payment from the Iron City of 
Llano. The stranger did not take away 
the goods until three days afterthe check 
was paid, although he could have taken 

*15 Tex. Civ. App. 184. 

* 19 Tex. Civ. App.278. 
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them immediately upon giving it. The 
check was a forgery of Crownover'’s sig- 
nature, and the forgery was discovered 
two and a half months later. In this case 
it appeared that the signature to the 
forged check was very dissimilar to Crown- 
over’s signatures upon his genuine checks. 
The Iron City claimed it was thrown oft 
its guard by the telegram, and expecting 
to be presented with a check of Crown- 
over for $110, did not examine the signa- 
ture as closely as it would otherwise have 
done, 

The trial court submitted the question 
to the jury whether Peyton & Co. had in 
any way contributed to the success of the 
fraud, or had taken the check under cir- 
cumstances of suspicion without proper 
precautions, and failed to notify the bank 
of such suspicious circumstances, if any, 
or whether Peyton & Co., by representa- 
tions or conduct, had misled the bank or 
induced it to pay the check without scru- 
tiny or other precautions. Ifsothe bank 
would be entitled to recover; but, if Pey- 
ton & Co. had been free from fraud, the 
bank could not recover; the judge stating 
the governing law as defined by the Su- 
preme Courtin 1885. The jury found for 
Peyton & Company, and the Court of 
Civil Appeals, affirming the judgment, 
said: “The court’s charge presented the 
question of the good faith of the defend- 
ants, as well as their fault and negligence 
in not discovering the fraud. The jury 
upon a fair presentation of the case by 
the court, returned a verdict for the de 
fendants. ‘There was evidence sufficient 
to sustain the verdict, and we cannot say 
it was erroneous.” 

In the case of the First National Bank 
of Waco, a draft for $1,000, drawn upon 
W. L. Moody & Co. of Galveston, and 
made payable to C. W. Calhoun, purport- 
ed to be signed by Reed Brothers. The 
First National Bank of Waco cashed the 
draft for the supposed Calhoun upon the 
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introduction of a responsible citizen. The 
man cashing the draft was in reality 
named Smith, but he had represented 
himself as a merchant, under the name 
of Calhoun, who intended to locate in 
Waco, and had deceived the introducer. 
The draft was indorsed for collection by 
the Waco bank and forwarded to a bank 
at Galveston, which collected it of the 
drawee. The signature of Reed Brothers 
was a forgery, and this was discovered 
several days after the draft was paid. 
Moody & Co. were held not entitled 
to recover the money from the First Na- 
ttonal Bank of Waco. The court said 
there was no suspicious fact or circum- 
stance connected with the purchase of 
the draft that would excite inquiry as to 
the genuineness of the signature. The 
introduction of Calhoun to the bank by 
a responsible party was calculated to im- 
press the bank with the belief that they 
could safely engage in business transac- 
tions with Calhoun. ‘This was the usual 
means of identification of parties who pre- 
sented paper for payment, and it could 
not be said, because the bank did not 
take further steps toward the identifica- 
tion of Calhoun and to the ascertainment 
of the genuineness of the signatnre of 
Reed Brothers, that it had failed to ex- 
ercise proper care and diligence in these 
matters. Moody & Co. were familiar with 
the signature of Reed Bros., and while 
they paid the draft under the honest be- 
lief that the signature was genuine, as 
between them and the Waco bank they 
must suffer the loss. The court said 
that evidence was not admissible of a 
custom of Galveston banks to rely upon 
the indorsement of a draft as satisfactory 
evidence of the genuineness of the draw- 
er’s signature, as to admit this custom 
and absolve the bank from responsibility 
in the event the signature should provea 
forgery would relieve the bank from the 
application of that principle of law which 
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assumes that a bank is familiar with the 
signatures of its regular customers and 
rests upon it the lossthat may result from 
the payment of a forged draft in the name 
of its customer, when those that present 
it are not guilty of negligence in receiv. 
ing it. 

While in neither the Peyton nor the 
Waco case was the bank which paid a 
check upon forgery of its customer’s sig- 
nature permitted to recover the money, 
neither of these cases presented such a 
case of negligence in a party cashing a 
draft as that in the case submitted from 
Fort Worth where the draft was cashed 
for a stranger without any inquiry as to 
who he was or anything about him, so far 
as stated. In the Waco case the stranger 
for whom the draft was cashed was intro- 
duced bya responsible party known to 
the bank, and the court said the bank 
which cashed the draft was not negligent 
because it failed to take further steps to- 
ward the identification of the man for 
whom the draft was cashed, as the intro- 
duction made was the usual means of 
identification. But suppose there had 
been no introduction and no inquiry, as 
appears to be the fact in the present case. 
Then it would seem there would be fair 
ground to claim that the merchant cash- 
ing a draft for a stranger was at fault, 
having failed to exercise proper precau- 
tions, and that his negligence brought 
the case within the exception to the gen- 
eral rule. 

In the Peyton case the man from whom 
the check was taken was a stranger, but 
in this case the check was not taken until 
the bank of payment had been wired as 
to whether it would pay it, and this fact 
doubtless influenced the jury in finding 
that Peyton & Co. were not negligent in 
taking the check after the bank had 
wired “Yes,” as certainly the effect of 
such a telegram, instead of making the 
bank of payment less careful, should put 
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it on closer inquiry and investigation as 
to genuineness when the paper came in 
for payment, as the fact of a prospective 
purchaser wiring an inquiry would indi- 
cate to it that he was in doubt about tak- 
ing it, not knowing whether it was all 
right or would be honored. 

In view of the Texas law upon this sub- 
ject, as judicially developed down to the 
present time, it seems to us that the Fort 
Worth bank would have a fair chance of 
recovering the money which it paid on 
the forged signature of its depositor from 
the merchant who cashed the check for 
the stranger without inquiry or identifica- 
tion. The fraud was discovered within 
a week and the merchant notified. The 
Texas judicial view of the law of this sub- 
ject is that a bank is only precluded from 
recovering money paid on the forged sig- 
nature of its depositor where there has 
been no fault on the part of the person 
cashing the check and receiving its pro- 
ceeds. It seems to us cashing a check 
for a stranger presents a case of fault, 
and absence of proper precautions, which 
will make the person so cashing liable to 
refund to the bank of payment, where the 
latter’s only fault is the technical one of 
mistaking the signature. Of course this 
point has not, as yet, been positively de- 
cided in Texas. 

We do not think the fact that the bank 
paid the check on the indorsement of a 
reputable merchant would weigh anything 
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towards its right of recovery. An in- 
dorsement, while it is a warranty of genu- 
ineness of prior indorsements and of the 
amount, does not warrant the signature. 
True the Supreme Court of Texas said, 
in the case decided in 1885, that the 
fact of receiving and indorsing the check 
by the responsible merchant, known to 
the bank, who received payment from it, 
would have a tendency to mislead and 
throw the officers of the bank off their 
guard and cause them to accept and pay 
without the same scrutiny as if the check 
had been indorsed and presented by a 
stranger. But it must be remembered 
that in that case the party indorsing and 
collecting the check was the payee, who 
had received it from the supposed drawer, 
and indorsement by one subsequent to 
the payee would not, we think, have the 
effect to induce the bank to pay the check 
without proper scrutiny of the signature 
of the depositor. 

The ground upon which a recovery by 
the Fort Worth bank in the present case 
can be had, if at all, is that of negligence 
of the merchant in cashing the check 
for a stranger, without inquiry or proper 
precaution, for if such cashing is held 
negligence it would prevent him from 
claiming the bank was bound by the gen- 
eral rule that in paying its customer's 
draft, it must know the signature and 
where it pays on a forgery, cannot assert 
the mistake. 


Check to ‘‘ Order of Bearer John Smith.”’ 


NEW YORK, June 30, 1904. 
Editor Banking Law Journal: 

DEAR SIR:—A party presents for payment, a 
check payable to “order of bearer John Smith.” 
Is this check payable to any bearer, or would 
party have to be identified as John Smith? 

TELLER 


Answer.—The check is not payable to 
any bearer; it is payable to order of John 


Smith, and the holder should be identified 
as the payee, before making payment. 
Where a check is made payable to the 
“order of bearer,” it is the same as bear- 
er; so, if the check was made payable to 
‘*John Smith or bearer,” it is the same as 
bearer (except where a statute, as in Ala- 
bama, construes it as payable to order). 
But where the check is made payable to 
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“the bearer John Smith,” orto the ‘‘order 
of bearer John Smith,” it is in neither 
event payable to bearer but to John 
Smith, in the first case, to him only; in 
the second, where the word ‘‘order’ ap- 
pears, to him or his order. 

A case involving a check of the kind 
inquired of recently came up for decision 
in New York City.* A man made his 
check payable “to the order of bearer, 
B. Cohen,” which he delivered to a for- 
ger upon the latter’s representation that 
Cohen was entitled to receive the amount 
for work performed as atailor. Instead 
of delivering the check to Cohen, the 
forger indorsed Cohen's name on the 


* Bloomingdale v. National Butchers & Dro- 
vers Bank, 68 N. Y. Supp. 35. 
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check and got one Zwerdling to cash it, 
Zwerdling deposited the check in a bank, 
which received payment of it from the 
drawee bank. The latter sued the col- 
lecting bank to recover the money paid, 
The collecting bank contended the check 
was, in legal effect, payable to bearer; but 
the court held the check was not payable 
to bearer generally, but to a particular 
bearer, B. Cohen, and therefore was not 
negotiable without the indorsement of the 
payee. Forgery of the indorsement be- 
ing established, title to the check did 
not pass, and the drawee having paid the 
amount to the bank in which the check 
was deposited, in ignorance of the fact, 
was held entitled to recover the money 
back. 


Validity of Protest Based on Demand and Refusal Over Telephone. 


Questions in the law.of demand and protest 


Concerning demand and protest of draft upon party residing many miles in 


the country—The validity of a certificate of protest based upon a demand and refusal of payment over the telephone, 


discussed. 

, TEXAS, June 22, 1904. 
Editor Banking Law Journat: 

DEAR SIR:—Please answer the following 
through the columns of your valuable journal : 

1. When an item for protest is received on a 
party living many miles out in the country, is 
it necessary to present the item at his residence ? 
And who bears the expense of transportation of 
the collection clerk and notary, which would be 
more than the fee the notary would receive ? 

2. If a party advises over the phcne that he 
refuses payment of a draft on him, calling for 
protest, is it necessary to present it nevertheless ? 

SUBSCRIBER. 

Answer.—t. Where the item specifies 
no place of payment, and the party has 
no place of business in town, and he can- 
not be found personally in town to make 
demand on him at the proper time, it is 
necessary to present the item to him at 
his residence in the country in order to 
make a valid protest upon which to hold 
indorsers. The owner of the item would 


have to stand the necessary traveling ex- 
penses. 

2. Our subscriber asks if the drawee 
telephones that he refuses payment of a 
draft on him, calling for protest, is it ne- 
cessary to present it nevertheless? This 
raises the interesting question whether a 
valid demand by a notary and refusal of 
payment, sufficient to constitute dishonor 
of an instrument and base a protest there- 
on, can be made over thetelephone. The 
telephone has now come into use in the 
business world as a means of verbal com- 
munication between parties at a distance, 
the object being to save the time and ex- 
pense otherwise entailed by one party 
calling on the other in person. Now, 
when the drawee of a draft, payment of 
which is demanded over the telephone, 
refuses to pay it, basing his refusal not 
on the ground that he has had no oppor 
tunity to see and inspect it, but upon 
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other reasons, why should not these facts, 
certified to by a notary public in his cer- 
tificate of protest, be sufficient proof of 
dishonor to bind indorsers, without the 
necessity of the notary making a personal 
and useless visit after such refusal by 
telephone, to the drawee, to hear his re- 
fusal anew — assuming, of course, that the 
drawee’s identity is established to the 
satisfaction of the notary? 

In considering this question, let us 
first see that it is not necessary to the 
validity of a demand, that there shall be 
an actual exhibition of the instrument 
where this is waived by refusal to pay 
based on other grounds; and secondly, 
let us see how far the courts have gone 
in recognizing communications over the 
telephone as constituting evidence of 
conversations, statements or agreements. 

The general rule is that the instrument 
must be exhibited to the person from 
whom payment is demanded, but there 
are many cases where it is not necessary 
to produce and exhibit the instrument, as 
where a note is made payable at a bank, 
it is sufficient that the note is there, ready 
to be given up on payment, should the 
maker call, and if the maker does not 
call and make payment, protest follows. 
In an early Massachusetts case* it was 
held a sufficient demand and refusal to 
constitute dishonor of a note, if the 
maker, on the day it is due, calls on the 
holder at his place of business, where the 
note is, and declares that he is unable to 
pay it, and desires the holder to give 
notice to the indorser. The court said: 
“ The declaration of the promisor that he 
could not pay implies that he considered 
the holder as looking to him for payment, 
which is all that was necessary, and that 
he anticipated a more formal offer of 
the note and demand of payment, by a de- 
claration which rendered it unnecessary.” 
The court’s view was that what was done 


* Gilbert v. Dennis, 3 Metc. 495. 
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constituted a dishonor of the note, equally 
as if there had been a formal Cemand and 
production of the note, and that after 
this dishonor, actual production of the 
note and demand would have been an idle 
ceremony and was unnecessary. 

In a later Massachusetts case+ where 
a certificate of protest recited that the 
notary took the note to the maker's office 
at an address specified and made demand 
there and the person in charge answered 
‘no funds,” it was objected that the pro- 
test did not show that presentment of 
the note was made, but the court held 
the protest sufficient, saying: “While the 
maker of a note is entitled, upon demand 
for payment, to have the note exhibited 
to him, yet if he does not ask to see the 
note, and refuses to pay it on other 
grounds, this is a sufficient presentment 
to bind an indorser.” 

Also in a Virginia case{ it has been 
held that if, on demand of payment of a 
note, exhibition thereof is not asked for, 
and the person of whom demand is made, 
declines on other grounds, formal pre- 
sentment by actual exhibition is waived. 

These cases establish the proposition 
that where the payor of an instrument re- 
fuses to pay it to the holder upon de- 
mand, upon other grounds than because 
the instrument is not exhibited to him, 
the necessity that the instrument must 
be exhibited,as an element of the demand, 
is waived, and it would therefore seem, 
in the absence of any question as to the 
identity of the party refusing payment, 
that such refusal might be made with 
equal effect over the telephone, as if by 
verbal communication to the notary in 
his physical presence. 

Let us now consider how far the courts 
have gone in recognizing the evidential 
effect of communications, or binding effect 
of contracts, made over the telephone. 





~ + Legg v. Vinal, 165 Mass. 555. 
{ Waring v. Betts, 90 Va. 46. 
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The supreme court of Missouri in a 
recent case* said: “A question arose in- 
cidentally at the trial upon the admission 
in evidence of a conversation held through 
the telephone between some one at the 
instrument in plaintiff’s private office and 
the witness. It (the conversation) was 
admitted, though the witness did not 
identify the voice of the speaker as that 
of either of the plaintiffs or their clerk. 
The courts of justice do not ignore the 
great improvement in the means of inter- 
communication which the telephone has 
made. Its nature, operation and ordi- 
nary uses are facts of general, scientific 
knowledge of which the courts will take 
judicial notice as part of public contem- 
porary history. When a person places 
himself in connection with the telephone 
system through an instrument in his 
office, he thereby invites communication, 
in relation to his business, through that 
channel. Conversations so held are as 
admissible in evidence as personal inter- 
views by a customer with an unknown 
clerk in charge ofan ordinary shop would 
be, in relation to the business there car- 
ried on. The fact that the voice was 
not identified, does not render the con- 
versation inadmissible. The ruling here 
announced is intended to determine mere- 
ly the admissibility of such conversations 
in such circumstances, but not the effect 
of such evidence after its admission. It 
may be entitled, in each instance, to much, 
or little. weight in the estimation of the 
triers of fact, according to their views of 
its credibility, and of the other testimony 
in support, or in contradiction, of it +.” 

And in an Illinois case{ proof of a con- 
versation over a telephone was held com- 
petent where the witness testified he recog- 


* Wolfe v. Mo. Pac. Ry. Co. 97 Mo. 473. 

+ See, also, for cases where telephone conver- 
sations were admitted as evidence, Globe Print- 
ing Co. v. Stahl, 23 Mo. App. 451; Dannemiller 
v. Leonard, 8 Ohio Cir. Dec. 735; Bank v. Smith, 
21 Pa. Ct. Rep. 1. 

t Galt v. Wolliver, 103 Ill. App. 71. 
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nized the voice of the person he ta to. 

We thus see that the courts hav. in 
several cases, admitted testimony of -on- 
versations conducted through the ‘tele- 
phone, as of same effect as other ver)hal 
communications,especially where the voice 
of the communicating party was ident ‘ed. 

Coming nearer to the matter of pro- 
test, an interesting case was decided in 
Kansas a few years ago§ involving the 
validity of a notice of dishonor over the 
telephone. The official syllabus of the 
court, stating the proposition decided, 
was as follows: 

‘‘While a witness may ordinarily testify 
to a conversation had by him through a 
telephone with a person, though he is 
not able to identify the voice of the per- 
son responding, yet where it is sought to 
charge an indorser of a promissory note 
with liability by a notice of dishonor thus 
communicated, it must clearly appear 
that the person responding was the in- 
dorser himself; and where the only evi- 
dence of the giving of such notice was 
the testimony of a witness that he called 
up the office of the indorser and did not 
know whether or not it was the indorser 
or his bookkeeper, or either of them, that 
responded, it is not error to sustain a 
demurrer to this testimony, as furnishing 
no evidence that notice of dishonor was 
given.” 

This case establishes that a valid notice 
of dishonor may be given by telephone, 
equally as where given by spoken words 
to the indorser in his physical presence, 
provided the person notified is shown to 
be the indorser. 

In Banning v. Banning, 80 Cal. 271 the 
sufficiency of the execution of a deed was 
objected to, because the acknowledgment 
was taken by the notary through a tele- 
phone, the party being three miles dis- 
tant, and not visibly present. But it was 
held that in the absence of fraud, duress 
or mistake, the notary’s certificate was 


§ Thompson v. Appleby 14 B. L. J. 391. 





INQUIRIES AND CORRESPONDENCE. 


conclusive and would not be impeached 
because of these facts. 

No case has been decided as yet, so 
far as we know, involvingthe validity of a 
certificate of protest establishing dishonor 
by demand and refusal to pay, made over 
the telephone. Two difficulties would 
ordinarily stand in the way of the valid- 
ity of such proof; first, because there could 
be no actual exhibition of the instrument 
to the person from whom payment was 
demanded by this means, second, because 
of the inability of the notary to know 
that the person upon whom he made the 
demand and who refused to pay over the 
telephone, was the precise party named 
in the instrument as the party to make 
payment. ‘The first difficulty would be 
removed, we think, by a refusal to pay 
based on other grounds than non-exhibi- 
tion of the instrument, this being thereby 
waived, and the second difficulty would 
be removed where the notary was per- 
sonally acquainted with the party named 
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in the instrument to make payment, and 
recognized his voice. In such circum- 
stances it might be that a certificate of 
protest setting forth these essential facts, 
would be sufficient to establish dishonor 
of the instrument and bind indorsers. 
But in the absence of judicial precedent 
to this effect, the furthest we can go is 
to submit the discussion of the subject, 
outlined above, and to answer the ques- 
tion whether ‘‘if the drawee telephones 
the notary that he refuses payment of a 
draft on him, is it necessary to present it 
nevertheless,” by saying that the validity 
of a protest based on demand and refusal 
by telephone in such a case is a doubtful 
question; that the protest might hold 
good where the notary was personally ac- 
quainted with the drawee and recognized 
his voice; but that where he was unable 
to certify that the person responding was 
the drawee, to his own knowledge, the 
certificate would be worthless as estab- 
lishing the fact of dishonor. 


Piace of Presentment of Draft. 


Opinion expressed that where a draft is drawn on “A. B., Smithville, Mo., care of First National Bank,” the draft is pay 
ible at the bank and need not be presented at the drawee’s residence in the country. 


SMITHVILLE, MO., May 26, 1904. 
Editor Banking Law Journal: 
DEAR SIR:—A draft is drawn on: 
William Smith, 
Smithville, Mo., 
care First Nat'l Bank. 

William Smith lives twelve miles out of town, 
and has left no instructions with the bank to pay 
the draft. What would be a reasonable inter- 
pretation of the words: “c-o First Nat'l Bank"’? 
Is the draft payable at that bank, or do the 
words merely indicate a desire to have the 
draft sent to that bank for collection? If the 
draft is not paid during banking hours on the 
day on which it is received in Smithville, would 
it be sufficient for the notary to demand pay- 
ment at the First National Bank, or should he 
present it at the drawee’s residence, in the coun- 
try, supposing him to have no place of business 
intown? If necessary to present at the draw- 
ees residence, and the notary drives out there 
and the drawee pays the draft there, who should 
reimburse the notary for his time and expenses? 

INQUIRER. 


Answer.—We should construe the words 


‘‘care of First National Bank,” as desig- 
nating that bank as the address of the 
drawee at which the draft should be pre- 
sented for payment and protested for non- 
payment; and that it would not be neces- 
sary to present the draft at the residence 
of the drawee in the country. 

In the New York case of Brooks v. 
Higby, 11 Hun, 235, the words ‘‘care of” 
were so construed. In that case a draft 
was drawn upon 

*N. F. Mills, 
Care Morgan, Stoddard & Co. 
No. 114 South Main St. 
St. Louis, Mo.” 

The court said: “As the draft was ad- 
dressed to the drawee at a particular 
place in the city where he resided, and 
was thus accepted by him, the particular 
place thus designated was the place of 
payment, and a due presentment and de. 
mand of payment at that place was neces- 
sary in order to charge the indorsers.” 
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RECENT BANKERS’ CONVENTIONS. 


MISSOURI. 


The fourteenth annual convention of the Mis- 
souri Bankers Association was held in the Mis- 
suuri State Building on the Exposition Grounds, 
May 24, 25 and 26. Governor Dockery welcom- 
ed the guests on behalf of the state, and Walker 
Hill, President of the American Exchange Bank, 
gave the address of welcome on behalf of the 
St. Louis Clearing House. The welcome was 
responded to by J. R. Dominick of the Traders 
Bank, Kansas City. J.S.Calfee, of the Mechan- 
ics National Bank of St. Louis, then made his 
annual address as President of the Association. 
He showed that 836 of the total number of 871 
banks and trust companies in the state are 
members of the Misscuri Bankers Association; 
that the banks are in splendid condition and 
have enjoyed a successful and prosperous year. 
The most important work under consideration 
during the past year has been an effort to se- 
cure a proper adjustment of the assessment of 
bank capital. The rate of assessment last year 
was 70 per cent., and the reduction in rate this 
year will result in a saving to the members of 
one-seventh of taxes paid last year. The work 
of the taxation committee during the past year, 
Mr. Calfee said, has probably been of more 
practical benefit to the members than any- 
thing which the Association has accomplished 
in recent years. The Fidelity and Burglary 
insurance department of the Association also 
continues to meet with much success. The As- 
sociation has not put into use the bank money 
order adopted by the Association, awaiting the 
report of the Committee appointed by the 
American Bankers’ Asscciation. Mr. Calfee 
urged the Association to make efforts to secure 

the passage of the Negotiable Instruments Law; 
” also to urge that the Banking Law in the state 
be amended to prevent the organization of state 
banks with a capital of less than $100,000 in 
cities of over 100,000 population. 

The report of the Secretary, W. F. Keyser, 
covered fully the detailed work of the Associa- 
tion, and the report of Treasurer S. R. Nelson 
showed a balance on hand of over $15,000. The 


various groups made reports of conditio: 
their various districts, and the Conventio: 

the pleasure of listening to an able addres 
upon “Early Banking in the West” by William 
B. Ridgely, Comptroller of the Currency. Hon. 
Champ Clark, Member of Congress from Mis- 
souri, also addressed the Convention at length. 
The following are the new officers: President, 
H. M. Rubey, Siate Exchange Bank, Macon; 
Vice-President, S. R. Nelson, Chillicothe Sav- 
ings Association; Secretary, W. F. 
Treasurer, W. C. Harris. 


Kevser; 


WEST VIRGINIA. 

The annual convention of the West Virginia 
Bankers’ Association was held at Huntington 
on June 8 and g. In his annual address as 
President, Robert L. Archer, of Huntington, 
said that the principal matter that has occupied 
the attention of the Association during the past 
year has been the question of taxation, and he 
thought the Association were generally agreed 
that a law, similar to the New York law, would 
be desirable. The President also spoke of the 
importance of adopting the uniform Negotiable 
Instruments Law, and recommended that a 
committee be appointed to bring the matter to 
the attention of the legislature. Healso recom- 
mended that a protective fund be established 
to be used under proper restrictions in offering 
rewards for the arrest and conviction of crimi- 
nals inflicting loss upon members of the Asso- 
ciation. The president referred to the increas- 
ing banking power of the state, which has shown 
a remarkable growth, there being between 1898 
and 1903 an increase of one hundred per cent. 
in number of banks, of more than one hundred 
per cent. in capital and more than two hundred 
per cent. in deposits. 

C. T. Hiteshew, Secretary of the Association, 
reported that there were 224 banking institu- 
tions in West Virginia, of which 71 are national 
banks, 133 are state banks and 20 are trust com- 
panies. Of this number 168 are members of 
the Association and 56 are non-members. The 
Secretary's report referred to the efforts made 





RECENT BANKERS’ CONVENTIONS. 


toward upbuilding the Association and arousing 
an interest in beneficial movements. William S. 
Power, of Pittsburgh, delivered an address upon 
“Financial Advertising,” and Charles Burdett 
Hart. of Wheeling, one on “Currency and Bank- 
ing in South America.” M. A. Kendall, Com- 
missioner ot the State Banking Department, 
told the bankers the needs of the department, 
and suggested such atrnendments to the statute 
as will be necessary to supply these needs. 
George Bryan, of Richmond, delivered an ad- 
dress upon “The Negotiable Instruments Law.” 
E. M. Gilkeson of Parkersburg submitted his 
report as delegate to the American Bankers’ 
Association, The subject of “Bank Taxation 
in West Virginia’’ was spoken upon by J. D. 
Baines, of Charleston. W. O. Jones, of the Na- 
tional Park Bank of New York, told the conven- 
tion in detail of the movement for reform in the 
taxation of banks which had been going on for 
several years in the state of New York, culmina- 
ting in the revised tax law of 1901, under which 
the banks are more equitably taxed and uniform- 
ity is secured between banks and trust com- 
panies. 

The Convention passed a resolution approv- 
ing the Gaines Clean Money Bill; favoring the 
adoption of the uniform Negotiable Instruments 
Law; thanking the bankers and citizens of Hun- 
tington for the cordial reception and generous 
hospitality; thanking the speakers for their ad- 
dresses; and expressing appreciation of the zeal- 
ous and effective services of its retiring officers. 

The new officers are: President, Charles B. 
Hart, Wheeling; Secretary and Treasurer, C. 
T. Hiteshew, Parkersburg. 


INDIAN TERRITORY. 


The bankers of Indian Territory held their 
convention at Sulphur on May 1toand 11. The 
address of welcome was made by T. E. Gaf- 
ford and was responded to by A. D. Kennedy 
of Okmulgee. J. L. Dobbs of Muskogee, the 
president, showed in his annual address that 
there are now 100 national banks doing business 
in the Territory with capital, surplus and profits 
of about $6,000,000 and deposits of about $9,- 
000,000, as against 74 national banks, capital, 
surplus and profits $4,000,000, and deposits 
about $7,000,000, a year ago. All told there 
are 232 banks, national, private and incorporated, 
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in the Territory, with a capital, surplus and 
profits of about $9,000,000 and deposits of over 
$12,000,000, There has been only one national 
bank failure since the national bank act was ap- 
plied in the Indian Territory, thirteen years 
ago, and that was during the past year. Several 
incorporated banks have failed during the past 
year, but there is no state banking law and full 
information cannot be obtained regarding them. 
President Dobbs pointed out that at present 
there are no good laws regulating banks in the 
Indian Territory, other than the national system, 
and there is nothing to prevent any person to 
buy a safe, hang out a sign as a bank and re- 
ceive deposits. In spite of the unfavorable sea- 
son the farmers are in fairly good condition and 
deposits of the banks, as a whole, have increased. 

Addresses were made by Frank Craig, of 
South McAlester, upon “ Signs of the Times in 
the Indian Territory,” and upon ‘Commercial 
Paper” by George A. Murphy, Attorney of 
Muskogee. Robert L. Owen, of Muskogee, 
spoke upon panics and their remedy, and T. W. 
Slack, of Fort Worth, Texas, upon the import- 
ance of Fort Worth as a market for Indian Ter- 
ritory shippers. Stephen Brown, of Rush 
Springs, spoke upon “Uniform Bank Money 
Orders;” F. R. Hedrick upon “Bank Advertis- 
ing,” and W. E. Rousey of Muskogee upon 
“Real Estate Loans ” 


LOUISIANA. 


The annual convention of Louisiana bankers 
was held at Baton Rouge on May 25. C. H. 
Culbertson, of New Orleans, President of the 
Association, stated that the past year has been 
a very successful and prosperous one for the 
state. L.E. Thomas, the state bank examiner, 
discussed the successful banker from an ex- 
aminer’s standpoint. Hon. W. S. Parkerson, of 
New Orleans, discussed banking and its rela- 
tion to the public under the title of “The Key- 
stone.” Hon. Chas. F. Buck, of New Orleans, 
also spoke upon the relation of banks and bank- 
ers to the public, and B. E. Walker, of Canada, 
discussed the relations of banking to business 
enterprise. The new officers are: President, D. 
M. Raymond, Baton Rouge; Vice-President, 
Samuel McLawrason, St. Francisville; Secretary, 
L. O. Broussard, Abbeville; Treasurer, J. E. 
Bowden, /Jr. 
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THE CITIZENS BANK, OF NORFOLK, VA. 


T is safe to say that no city in the South, 
and few, if any, in the entire country, has 
made more substantial progress in the last 

ten years than the city of Norfolk. Much of 
this growth and progress can be attributed to 
its excellent banking facilities, which have kept 
pace with the progress of the community. 

One of the most prominent of these institu- 
tions is the Citizens Bank, which was organized 
in 1867, a short time 
after the close of the 
great struggle be- 
tween the North 
and South; conse- 
quently it has weath- 
ered some of the 
most disastrous 
financial storms this 
country has ever ex- 
perienced and to- 
day stands as one of 
the most solid bank- 
ing institutions in 
the South. 

The rapid growth 
of Norfolk has 
brought about the 
“community of in- 
terest” spirit in the 
banking fraternity, 
and the result has 
been a consolidation of financial institutions. 
The latest of these combinations, and one of 
the most important, has been the absorbing of 
the Virginia-Carolina Trust Co. by the Citizens 
Bank, which took place June 6. On this occa- 
sion, W. W. Moss, who had been the president 
of the Virginia-Carolina Trust Co. since its or- 
ganization, was elected president of the bank 
to succeed the late Walter H. Doyle. The 
directorate of the bank was increased to nineteen 
members, the eight new members having for- 
merly been directors of the trust company. 

Mr. Moss, the new president, although a 
young man, has had a number of years of suc- 
cessful experience in the banking business, and 
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it is due to his abilities as a banker that he has 
been chosen the executive head of one of Nor- 
folk’s oldest and most substantial bankii - 
stitutions. Mr. Moss began his banking ca 

in the State of Pennsylvania, and when he was 
called to Norfolk he was the cashier of the First 
National Bank of Media, that state. 

J. W. Perry. the first vice-president of 
Citizens Bank, although not an active officer, is 
one of Norfolk's 
most progressive 
business men. He 
is president of the 
J. W. Perry Co. 

McD. L. Wrenn, 
the second vice- 
president, is of the 
firm of A. Wrenn 
& Sons, the largest 
carriage and wagen 
manufacturers in 
the South; his stand- 
ing in the business 
world is exception- 
ally high. 

T. F. Tilghman, 
the cashier, began 
his banking expe- 
rience in the Citi- 
zens Bank as a mes- 
senger in 1883. He 
has passed through every position in the bank 
to the one he now occupies strictly on his merits, 
and he is, doubtless, one of the best practical 
bankers in the South to-day. 

Norman Bell, Jr., the assistant cashier, came 
up in the bank, and is an efficient officer. 

The capital of the Citizens Bank is $300,000, 
surplus $200,000, and the deposits now aggre- 
gate something over $2,000,000. 

The banking house occupied and owned by 
the Citizens Bank is one of the most modern 
bank buildings in the South. Is is a seven story 
fire-proof building, and the rooms occupied by 
the bank are the most convenient and spacious 
of any bank in the South. 
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FIRST NATIONAL BANK RICHMOND, VA. 


HERE is probably no State in the South Newton. Mr. Purcell was formerly first vice- 

that is to-day enjoying a greater amount of _ president, and he had been for some time prior 

prosperity than Virginia. The bestevidence to Mr. Newton’s death assuming the president's 
of this fact is the excellent condition of the bank- duties. He has for thirty years been prominent 
ing institutions of the State. As an illustration in the affairs of the State of Virginia. He is 
we will refer to the First National Bank, of Rich- also the President of two prominent mercantile 
mond, which is not only the largest bank in the corporations, and was formerly President of the 
State, but is the leading financial institution of | Chamber of Commerce. 
the Southern Atlantic States. It was organized John M. Miller, the Vice-President and Cash- 
in 1865; but the most prosperous period of its __ ier, is one of the best practical bankers of the 
existence dates from the beginning of 1902. Its South. For several years Mr. Miller was Na- 
growth from that time can be seen more satis- tional Bank Examiner in Virginia, West Vir- 
factorily by a glance at the following ginia, North and South Carolina, and East Ten- 
nessee. He was 


COMPARATIVE STATEMENT OF THE FIRST NATIONAL BANK, AS REPORTED TO 
cies mi : . oe Chien, w . . o> wadwen also cashier of 
THE COMPTROLLER OF THE CURRENCY, FOR THE LAST TWO YEARS : wily 

a National bank 
RESOURCES. Feb. 25,1902. Feb. 6, 1903. | Jan. 22, 1904. in Charlotte. In 
! 


Loans and discounts 359,959 241$2,979,665 98 | $4,098,465 15 February, 1902, 
United States bonds ............ , fore) 612,500 00| 612,500 00 he was tendered 
Other stocks and bonds.......... 13,475 17,607 78 | 48,515 88 the Cashiership 
Bankinghouse and other real estate 85,674 61,154 79) 55,800 00 of the First Na- 
Cash on hand and due from banks 777,925 895.769 05 ~=1,048,683 11 


ae : i 3ank, 
Virginia bonds....... sr atnta Gipaiee wd 396,000 00 464,000 00 tional Bank, of 


: e Richmond, and 
$3,837,034 91 $4,962,697 60 $6,327,964 14 has held this po- 
LIABILITIES, sition since that 

Capital stock $600,000 $600,000 00; $600,000 00 time. 
Surplus and profits............. 483,288 510,525 70 493,236 48 Chas. R. Bur- 
Circulation 325,500 590,900 00 599.900 00 pay 
Deposits (banks)....... 312,303 819,755 00 1,216,319 58 = Bett and J. C. 
Deposits (individuals) 845.942 66! 1,751,092 89 2,533,276 90 Joplin, the As- 
United States deposit 270,000 270,000 00 270,000 00 sistant Cashiers, 
Bond account...... SETS wiecmeana enema 408,500 00 606,500 00 


: 4 Joctohsutehicthel >  havebothreach- 
Reserved for interest and taxes... ............ 11,924 OI 8731 18 


wt ed their respec- 
$3,837,034 91 $4,962,697 60 | $6,327,964 14 tive positions 
iat from a meritori- 
It will be seen from the above thatin the two ous standpoint, having served the First Na- 
years from February 25, 1902, to January 22, tional in various capacities for a number of 
1904, there has been an increase of deposits of years, and are both efficient and capable bank 
$1,591,349.84; andin the last report tothe Comp- officials. 
troller, June 9, 1904, the deposits were shown By reason of the intimate acquaintance of the 
to be $4,184,205, an increase of $164,608 from officers of the First National Bank throughout 
January 22. the entire South, they are in very close touch 
The popularity and prestige of the First Na- with that territory, and are probably better and 
tional Bank, of Richmond, can be attributed to more fully equipped to handle a larger business 
the personnel of its officers and directors. from those several States than any other bank 
John B. Purcell, President, was recently elected __ in the South. 
to that position to succeed the late Virginius 
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NEW YORK STATE BANKERS’ ASSOCIATION. 


PROCEEDINGS OF THE ANNUAL CONVENTION, TO BE HELD Ai LAKE CHAMPLAIN, WN, \ 


, ON 


JULY 14-15, 1904. 


Headquarters, Hotel Champlain. 
FIRST DAY. 
THURSDAY, JULY 14, 10 o'clock A. M. 

Prayer. 

Annual address by the President of the Asso- 
ciation, Lewis E. Pierson. 

Annual report of Secretary, E. O. Eldredge. 

Annual report of Treasurer, David Cromwell. 

Reports of Group Chairmen. 

Report of Council of Administration. 

Address: ‘“‘ Note Issues Under the Canadian 
Banking Law;” M. J.A. Prendergast, Gen’! Man- 
ager LaBanque D’Hochelaga, Montreal, Canada. 

Address, ‘‘ Interest on Deposits;’’ Hon. Fred- 
erick D. Kilburn, Superintendent Banking De- 
partment State of New York. 

Five minute talks. 

Nominations. 

Adjournment. 

SECOND DAY. 
FRIDAY, JULY 15, 10 A. M. 

Prayer. 

Address, “ Practical Work of Banking Asso- 
ciations,”” by John L. Hamilton, Chairman Execu- 
tive Council, American Bankers’ Association. 

Address, “* New York and Pennsylvania,” by 
Hartman Baker, Cashier Merchants’ National 
Bank, Philadelphia, Pa. 

Address, “ Financial Legislation,” by R. Ross 
Appleton, President Fourteenth Street Bank, 
New York City. 

Five minute talks. 

Unfinished business. 

New business. 

Election of officers. 

Adjournment. 

ENTERTAINMENT. 
FIRST AFTERNOON. 
THURSDAY, JULY 14. 

Special train leaves hotel grounds at 2 P. M. 
to visit the wonderful Ausable Chasm. The trip 
through the Chasm will include a boat ride over 
the rapids and then by carriage back to the train. 


FIRST EVENING. 
THURSDAY, JULY 14. 

Banquet at 8 o'clock. 

Singing by the Empire Quartette. 

SECOND AFTERNOON. 
FRIDAY, JULY 15. 

Special steamer Chateaugay leaves Bluff Point 
at 1.30 P. M. for trip on Lake Champlain, land- 
ing at Plattsburg and giving guests an opportunity 
to enjoy parade at the Military Post. Special 
trolley cars will convey guests from the boat to 
the parade ground, returning direct to the hotel. 

SECOND EVENING. 
FRIDAY, JULY 15, 8.30 o'clock. 
Concert by Fifth Infantry Band, Clark's Orches- 


tra, and the Empire Quartette. Dancing. 


OFFICERS. 

Lewis E. Pierson, President, New York City. 
F. E. Lyford, Vice-President, Waverly, N. Y.; 
David Cromwell, Treasurer, White Plains, N.Y.; 
E. O. Eldredge. Secretary, Owego, N. Y. 

‘COMMITTEE ON ARRANGEMENTS. 

Alfred H. Curtis, Chairman, New York City; 
E. O. Eldredge, Owego, N Y.; Robert A. Pat- 
teson, Tarrytown, N. Y.; Hiram R. Smith, Rock- 
ville Centre, N. Y.; Andrew C. Cornwall, Alex- 
andria Bay, N. Y. 

COUNCIL OF ADMINISTRATION, 

Lewis E. Pierson, President, New York City; 
F. E. Lyford, Vice-President, Waverly, N. Y.; 
David Cromwell, Treasurer, White Plains, N.Y.; 
E. O. Eldredge, Secretary, Owego, N. Y. Hon- 
orary, Hon. Stephen M. Griswold, Brooklyn,N.Y. 
Chairman Group I, D. W. Tomlinson, Batavia, 
N. Y. Chairman Group II, Hon. Henry C. 
Brewster, Rochester, N. Y. Chairman Group 
III, F. E. Lyford, Waverly, N. Y. Chairman 
Group IV, E. S. Tefft, Syracuse, N.Y. Chair- 
man Group V, F.C. Haviland, Hudson, N. Y. 
Chairman Group VI, Robert A. Patteson, Tarry- 
town, N. Y. Chairman Group VII, Henry E. 
Hutchinson, Brooklyn, N. Y. Chairman Group 
VIII, Gates W. McGarrah, New York City. 
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AMONG THE BANKS. 


F. G. McNally has been elected a director of 
the Chicago National Bank, of Chicago, to suc- 
ceed the late Andrew McNally, his father. 

In the last published report of June gth, the 
deposits of the Chicago National were $21,556,- 
122, being an increase of $4,134,455 since March 
28th, which is nearly four times greater than 
the increase of deposits of all the other associa- 
ted banks in that city. During the same period 
the cash resources were increased from $6,271,- 
950 to $8,988,456, a gain of $2,716,506, while 
the increase in cash resources of all the clearing 
house banks was only $5,226,332. 


The earnings of the Central Trust Company 
of Illinois, at Chicago, show substantially six 
percent., and the directors have declared the 
third regular quarterly dividend of 1 per cent. 
on the capital, which is $4,000,000. 

During the past year the deposits have in- 
creased over $1,000,000, and the progress of the 
institution has been highly satisfactory to the 
directors and stockholders. 


In its report to the comptroller, the Drovers 
Deposit National, of Chicago, shows deposits 
on June 9th of $4,972,908; this is an increase of 
$385,658 since March 28th. The capital and 
surplus of the Drovers Deposit National is 
750,000. The officers are Wm. H. Brintnall, 
president; Edward Tilden, vice-president; Wm. 
A. Tilden, cashier; George M. Benedict, assist- 
ant cashier. 

The Home Savings Bank, of Chicago, has 
issued a neat little folder containing a list of the 
Chicago banks which receive savings deposits, 
showing the savings deposits held by each of 
these institutions on March 22, and June 10, 1904; 
also a similar list showing individual and bank 
deposits with the national and state banks—the 
national on March 28 and June 9, 1904, and 
those held by the state banks on March 22 and 
Jane to, 1904. The folder is a useful document. 


Mr. J.S. Taylor, who for eleven years was 
connected with the banking house of N. Holmes 


& Sons, of Pittsburgh, during the later part of 
that period being manager of the stock and 
bond department, was elected, a little over a 
year ago, to the position of secretary and treas- 
urer of the newly organized New Castle Sav- 
ings & Trust Company, of New Castle, Pa. 
Mr. Taylor sends us a statement of the first 
year’s business of that company, which makes 
a most satisfactory showing. The company 
commenced business June I, 1903, in temporary 
quarters, with deposits of $29,339.08. Its de- 
posits on December 1, 1903, after six montks 
business, were $134,315.54. On January 19, 
1904, it opened its new banking room, Wash- 
ington Street and Public Square, with deposits 
of $154,008.32, and on May 31, 1904, at the end 
of the first year’s business, the deposits were 
$226,977.04, and the number of customers 1620. 
The capital is $300,000, surplus $30,000, and 
profits $1,989.41. Officers: Wm. G. Dunn, 
president; B. F. Butler, B. U. Young, vice-presi- 
dents; J. S. Taylor, secretary and treasurer. 


Frank L. Powell, who for a number of years has 
been president of the National Branch Bank, 
of Madison, Indiana, has been elected president 
of the Capital National Bank, of Indianapolis, 
to succeed W. F. Churchman, who on account 
of ill health has had to give up the arduous duties 
of that office. 

Mr. Powell is well known throughout the 
State of Indiana, having served as president of 
the Indiana State Bankers Association for 1901 
and 1go2, and having been at the head of 
one of the oldest and most prominent banking 
institutions in the State for a number of years, 
an institution founded by his father in 1833. 

While yet a comparatively young man, Mr. 
Powell has spent a number of years in the bank- 
ing business, and his knowledge and experience, 
together with his extensive acquaintance, will 
make him a valuable man tothe Capital National. 

Mr. Churchman is to remain as_ vice-presi- 
dent and a director, and it is understood the 
same interests into whose hands the control of 
the bank recently passed still remain in control. 





COMPARATIVE NEW YORK BANK STATEMENT. 


The following table shows the loans and deposits of the associated banks, reporte: to the 
New York Clearing House for the weeks ending July 11, 1903, and July 9, 1904, respectively, 
together with a computation of the proportionate increase or decrease of deposits for the year: ~ 





Loans, | Loans, || Deposits, | + Deposits, Pe- Cent. of 
1903. 1904. i} 1903. 190}. I 


Bank of N. Y., N. B. A.....| $ 16,906,000) $ 19,326,000)) $ 15,225,000 $ 18,808,000 
Bank of the Manhattan Co .| 19,681,000 20,690,000 || 23,257,000 33,295,000 
Merchants’ National 12,026,900 | 16,818,100)! 13,673,200 20,616, 30¢ 
Mechanics’ National | 21,924,000 | 12,558,000 22,576,000 7 
Bank of America 190, 25,359,000) 21,879,200 28,384,100 
Phenix National 3,35 1,000)| 4,215,000 2,911,000 
National City 130,340,900! 175,655,100} 115.922,000' 179,906,500 
Chemical National 24,756,500! 23,500,000 24,167,000 24,608,800 
Merchants’ Exch. National... 4,989,400 5,718,600} —-5,312,900 6,347,600 
Gallatin National 7,388,700 8,953,700 | 4,784,900 7,032,500 
Nat. Butchers & Drovers’. . 1,959,700) 1,916,600 | 2,578,800 2,351,000 
Mechanics & Traders’ 4,038,000 | 3,91 3,000 4,874,000 
Greenwich ,308,500 2,666,600 || 1,780, 100 2,531,200 
American Exchange Nat. ..| 1755,C00} 30,795,000} 20,912,000 24.77 2,000 
Nat. Bank of Commerce... . | 609,600} 165,282,800 59.124.900, 158,417,100 
23,849,200 19,616,800 21,510,600 
,246,800 3,919,700 3.816, 100 
6,072,500 5,927,800 6,440,000 
2,000,900) 2,503,000 2,592,200 
Nat. Bank of N. America... 795. 16,064,500 11,973,200 15,340,300, 2 
Hanover National O41, 48,060, 200 ,006, 63,243,800 
Irving National ,070, 6,815,000 ,362, 6,394,000 
Citizens’ Central National. . * 15.493,200 75 18,733,500 
2,540, 300 5 2,976,500 
6,176,500 246, 6,297,200 
National Shoe & Leather... 5,503, 6,982,700 6,482,700 8,298,600 
Corn Exchange 29,885,00c 31,064,000 36,775,000 
Oriental 7,805,000 4,922,800 7,513,600 
Importers & Traders’ Nat.. 23,851,000 19,342,000 20,991 ,000 
National Park 70,165,000} 61,098,000 80,090,000! 31. 
1,111,500) 1,305,300 1,267,400 
22,572,800 18,405,400 26,032,000 
9,112,000 10,193,000 9,805,000 
First National 46,097,600 62,794,100) 103,724,000 
N. Y. National Exchange. . | 7 7,662,500 | 5,878,900 6,974,300 
BD? si ishartac oem «kexts 3,010,000 | 3,117,000 3,500,000 
N. Y. County National 253. 4,482,200 4.785,900 5,840,200 
German-American 35 3.534.800 3,145,900 3,395,400 
Chase National 5, 43,977,100 42,480,500 56,551,200 
Fifth Avenue 9,187,200 | 9,928, 300 10,218,400 
German Exchange 840, 2,712,100 3,460,400 3,453,500 
Germania 945, 2,743,300 || 4,682,300 5,102,000 
10,495,900 | 12,116,000) | 10,846, 300 12,895,400 
7+435,500| 7+534,400)| 7,541,500 7,517,300 
2,495,600 | 2,497,000 || 2,446,700) 2,411,800 
Bank of Metropolis | 8,261,800) 7,289,000 || 9,521,000 10,418,500 
West Side Bank 3,171,000! 3,425,000 3,447 ,000 3,888,000 
11,256,000 | 1 3,497,000 | 13,120,000 16,035,000 
First National, Brooklyn... 4,397,000 | 4,331,000 | 4.7 13,000 4,712,000 
Liberty National | 10,161,200} — 10,900,100)| 8,954,200, 9,539.900 
N. Y. Produce Exchange...| 4,226,600} 4,951,000) 4,126,700!) 5,173,400 
New Amsterdam National..| 6,238,100 5,812,900 | 6,590,500) 6,563,100 
Astor National 4,704,000 4,736,000 | 4,782,000) 4,689,000 
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Totals $8838.426,700|$1,078,294,800 | $817,870,200)$1,1 58,150,300 
| } } 


! 





* United States Deposits included, $23,282,400. 





